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           DATE OF ISSUE: November 19, 2019 
                
       

NOTICE TO FINANCIAL BIDDERS 
 

Department of General Services, Office of Energy and Resource Management, 401 North Street, 
Harrisburg, Pennsylvania 17120 
 
It is the responsibility of each bidder to ensure that its bid is received by the Department of General 
Services prior to the date and time set for the bid opening.  No bid shall be considered if it arrives after 
the Bid Opening Date and Time, regardless of reason for the late arrival.  
 
 
 

Financing ....................................................... Energy Financial Provider for 
                                                            Guaranteed Energy Savings Act Project   
    
Project Location .......................................... DOC – SCI Muncy  
                                                            Muncy, Pennsylvania 
 
Professional .................................................. Department of General Services 
                                                            Energy and Resource Management Office 
                                                      
Agency ........................................................... Department of Corrections 
 
 
Brief Description…………………….. ............ This solicitation seeks financing for the GESA Contract described in 
the Bidding Documents including the Investment Grade Audit (IGA).  The Bidder / Energy Financial 
Provider (“Financer”) will be required to execute the Installment Purchase Agreement and Payment 
Schedule included in the Bidding Documents. The GESA Contract Documents are included with the 
Bidding Documents.   
 

Bid Opening Date and Time .................. Friday, December 13, 2019 at 2:00 PM 
                                                                                                                                                 
Contract Numbers ..................................... DGS GESA 2017-2 FIN.1 
………………………………………… .................... DOC – SCI Muncy GESA Financing 
 Collective No.: CN00038817 
 
  
Proposed Term of Financing…………… 18 years starting 12 months after completed construction 
 
 
Proposal Period .......................................... 60 Days allowed from Bid Opening until Notice of Selection 
 
Bidder / Financer is expected to hold interest rates for 120 days from the date and time of Bid Opening. 
 

MANDATORY Vendor Registration: All Bidders must be registered to and must have a current & 
active PA Vendor Number.  Register at www.pasupplierportal.state.pa.us  
 

http://www.pasupplierportal.state.pa.us/
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Contact Office:  ........................................... Department of General Services,  
 .......................................................................... Energy & Resource Management Office 
 .......................................................................... ATTN: Becky Tomlinson / Bidder Services 
 .......................................................................... 401 North Street 
 .......................................................................... Room 403 North Office Building 
 .......................................................................... Harrisburg, PA 17120 
       
For information on the project contact:   
Becky Tomlinson (717) 705-5946 or retomlinso@pa.gov   
      
The Instructions to Financial Bidders for GESA Projects, Installment Purchase Agreement, and the GESA 
contract documents are incorporated into and apply to this project.  
 
PRE-BID CONFERENCE 
 
No pre-bid conference will be scheduled 
 
FREQUENTLY ASKED QUESTIONS 
 
Question: How long does the Commonwealth expect the lender / contractor to hold the financing rate? 
Answer: 120 days. 
 
Question: When does the Commonwealth expect to complete / close the financing? 
Answer: Upon full execution of both the 1) Installment Purchase Agreement by the Financer and Funding 
Agency and 2) GESA contract by the GESA Contractor and Funding Agency. This will occur within 120 
days from the date of the Notice of Selection (i.e. award of contract to a Financer). 
 
Question: Is the Commonwealth open to a rate index? 
Answer: No, a fixed rate is required. Please refer to the bid proposal. 
 
Question: Please clarify the proposal period – is it 60 days until selection of the finance company and 
an additional 60 days until closing? Or is it 60 days between the selection of finance company & 
closing?  
Answer: DGS has up to 60 days from the Proposal Submission Deadline to issue a Notice of Selection. 
Closing may take up to 120 days after Notice of Selection. 
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FAILURE TO COMPLY WITH THESE INSTRUCTIONS MAY RESULT IN THE  
REJECTION OF THE BID AS NOT RESPONSIVE. 

 
SECTION 1. FINANCING TO BE PROVIDED.  The financing to be provided is for the GESA 

Contract described in the bidding documents and the Investment Grade Audit  (IGA).  The GESA Contract 
Documents may be inspected during regular business hours at the Energy and Resource Management 
Office of the Department of General Services, located at Room 403, 401 North Street, Harrisburg, 
Pennsylvania 17120.  The successful Bidder / Energy Financial Provider (“Financer”) will be required to 
execute the Installment Purchase Agreement and Payment Schedule included in the Bidding Documents. 
 

SECTION 2. FAMILIARITY WITH PROPOSED GESA CONTRACT WORK.  The Bidder is 
responsible for its due diligence regarding the Investment Grade Audit  (IGA) and for examining the nature 
and location of the GESA Contract Work.  The Bidder shall also examine the Installment Purchase 
Agreement and proposed GESA Contract Documents pertaining to the Project.  After the award of the 
contract, the Financer may not submit any claim alleging insufficient data, incorrectly assumed conditions, 
or misunderstanding with regard to matters for which no such clarification was sought during the bidding 
phase of the Project. 
 

SECTION 3. INTERPRETATION OF BIDDING DOCUMENTS.   
 

A. Requests for Interpretation (RFI) during the bid stage shall be submitted in writing/email 
to the name and address found in the Notice to Bidders.  All RFIs related to the proposed 
Work or proposed contract documents must be received, in writing, by the Department, no 
later than close of business five (5) days prior to the Bid Opening Date. Only written 
RFIs received no later than five (5) days prior to the date fixed for the opening of bids will 
be considered by the Department. If a request is received within 5 days of the bid opening 
date, the Department may, in its sole discretion, answer the request. Requests via emails 
shall be considered “written” requests.  

 
B. NEITHER THE DEPARTMENT NOR ANY REPRESENTATIVE OF THE FUNDING 

AGENCY SHOULD BE ASKED TO PROVIDE ANY ORAL INTERPRETATION TO ANY 
BIDDER RFI OF THE GESA CONTRACT DOCUMENTS.  ANY CONVERSATION 
BETWEEN A BIDDER AND EITHER THE DEPARTMENT, OR THE REPRESENTATIVE 
OF THE FUNDING AGENCY FOR WHOM THE PROJECT IS BEING CONSTRUCTED, 
SHOULD NOT BE RELIED UPON BY ANY BIDDER, IS NOT BINDING UPON THE 
DEPARTMENT, AND SHALL NOT BECOME PART OF THE INSTALLMENT 
PURCHASE AGREEMENT UNLESS THE INFORMATION SUBSEQUENTLY APPEARS 
IN A WRITTEN BULLETIN.   

 
C. The Department’s response to any RFI will be in the form of a written bulletin signed by the 

Department.  The Department will forward all bulletins to all Bidders that obtained bidding 
documents for the Project. All bulletins become a part of the Installment Purchase 
Agreement, and all Bidders are bound by all bulletins issued on the project. 
 

SECTION 4. SUBMISSION OF BIDS.  All bids shall be submitted on the form prepared by the 
Department. Bidder should retain a copy for their own use.  All entries on the bid must be in ink or 
typewritten, preferably in blue ink to indicate an original writing. In case of discrepancy between the words 
and numbers, the written words are the bid price.  The GESA Financial Bid form must be completed and a 
preliminary Payment Schedule must be submitted with the Bid.  If the Interest Rate, Market Index, Spread 
(basis points), Other Fees, and/or All-In Total Payment on the GESA Financial Bid form are not completed 
and/or the preliminary Payment Schedule is not submitted with the Bid, the Bid will be rejected as non-
responsive.    
 
 

SECTION 5. SIGNING THE BID.  The Bidder must sign the bid correctly as described in the bid 
documents.  The signature must be an ORIGINAL and HAND-SCRIPTED signature.  If the bid is submitted 
by a corporation, the bid should be signed by the President or Vice President and any one of the following 
officers of the Corporation: the Secretary, Assistant Secretary, Treasurer, or Assistant Treasurer.  If not 
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signed by the specified officers, the signing individual must be authorized to sign by the corporation's board 
of directors.  If a person other than one of these officers executes the bid, a copy of the document 
authorizing that person to execute the bid must accompany the bid. If the “Certification and Bid Signature 
Page” is left blank, the bid will be deemed void and the bid WILL BE REJECTED by the Department.  
The bidder will NOT be given any opportunity to sign the page after the time and date of the bid 
opening. A signature appearing any other place in the bid package shall not be sufficient to 
substitute for the lack of a signature on the Certification and Bid Signature page.  
 

SECTION 6. AWARD TO A FOREIGN BUSINESS.  No contract will be awarded to a Bidder 
which is a foreign corporation, a foreign limited liability company, a foreign limited partnership, or which is 
operating under a fictitious or assumed name unless the Bidder has complied with, or agreed to comply 
with, the registration requirements under the Business Corporation Law of 1988 (15 Pa. C.S. §4121-§4131) 
and/or the Limited Liability Company Law of 1994 (15 Pa. C.S. §8981-§8982), and/or the Partnership Code 
(15 Pa. C.S. §8581-§8590), and/or the Fictitious Names Act (54 Pa. C.S. §301-§332). 
 

SECTION 7. TIMELY DELIVERY OF BID PROPOSAL. The bidder must submit its bid to the 
Department prior to the time scheduled for bid opening, regardless of the method of delivery used. Any bid 
received after the time set for the bid opening will be returned to the bidder without being considered by the 
Department.  The bid will not be returned if it is not possible to determine the identity and address of the 
bidder.  

 
SECTION 8. DELIVERY OF BID IN CLEARLY MARKED ENVELOPE.  Each bid should be 

submitted in a separate envelope.  All bids shall be enclosed in a sealed envelope and marked plainly on 
the outside with the contract number, bid opening date and time.  If the bid envelope is to be enclosed in 
another envelope for the purpose of express-type delivery, the exterior envelope shall be clearly marked 
as a bid and the contract number, bid opening date and time shall be shown on the exterior envelope. 
 

A. Submission of Bid by Mail. If submitted by mail, the envelope shall be sent to the 
address for receiving bids noted in the "Notice to Bidders" for the particular Project, and 
should be sent Return Receipt Requested. 

 
B. Submission of Bid by other than Mail. If submitted other than by mail, the bid must be 

delivered to the address noted in the particular "Notice to Bidders" prior to the time stated 
therein. 

 
C. Submission of Bid by Hand Delivery. Photographic identification and proof of 

authorization will be required from individuals who are hand-delivering bids. 
 

SECTION 9. WITHDRAWAL OR MODIFICATION OF A BID PRIOR TO BID OPENING 
 

A. Complete Withdrawal Before Bid Date or Time. A Bid may be withdrawn by written 
notice or in person by a Bidder or its authorized representative (if their identity is 
established by photographic identification and proof of authorization, preferably on Bidder 
letterhead) and a receipt for the bid is signed prior to the exact hour and date set for the 
opening of bids. 

 
B. Modification Before Bid Date or Time of a Bid of Bid Already Submitted But Not 

Opened. If, before the time of the bid opening, a Bidder wishes to modify a bid already 
delivered to the Department, the Bidder or its authorized representative (if their identity is 
made known through photographic identification and proof of authorization) may request 
that the Department return the bid, but only if the Bidder/representative signs a receipt for 
the bid before the exact hour and date set for the opening of bids.  The Bidder or their 
authorized representative may then modify the bid and resubmit the bid so long as the 
modified bid complies with the requirements set forth in these Instructions to Financial 
Bidders for GESA Projects.  The Department will not, under any circumstances, open a 
bid before the bid opening date and time.   

 
SECTION 10. BID OPENING PROCEDURE.  Bids will be opened and the All-In Total Payment 

will be read aloud publicly in the presence of one or more witnesses at the time and place designated in 
the Notice to Bidders.  No inspection or photocopies of any Bid Proposal will be made at the bid opening.  
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The amount of each bid, together with the name of each Bidder will be recorded.  Such recorded information 
shall be considered unofficial and shall be open to public inspection after the bid opening.  The bid tab, 
listing the Bidders and their bid amount, will formally be made available to interested parties typically within 
(3) three business days. 
 

SECTION 11. REJECTION OF BID.  The Department reserves the right to reject any or all bids 
or parts thereof.  A bid may be rejected if it shows any omission, alterations of form, additions or deductions 
not called for, conditional language or uninvited alternate bids, or irregularities of any kind. The Department 
reserves the right, however, to waive technical defects or irregularities on bids. The Department may reject 
the bid of any Bidder failing to meet the requirements of these Instructions to Financial Bidders or any other 
requirements of Bidders set forth in the Bidding Documents. 
 

SECTION 12. WITHDRAWAL OF BIDS AFTER BID OPENING.  Within three (3) days after the 
opening of the bids, but before award, a Bidder may request permission to withdraw its entire bid if it submits 
a request, by email or mail, to the Department.  The request must be addressed to the Director of the 
Energy and Resource Management Office. The request will not be considered received unless it is directed 
as set out in this section.  With the request for withdrawal, the Bidder must submit evidence that the reason 
for withdrawal is a clerical mistake as opposed to a judgment mistake and was actually due to an 
unintentional arithmetical error.  
 

SECTION 13. EXPERIENCE QUESTIONNAIRE AND FINANCIAL STATEMENT PROVIDED 
ON REQUEST.  At the Department’s request, or if specifically required by the bid, Bidders shall file an 
experience questionnaire and financial statement with the Department on the form provided by the 
Department.  The questionnaire and statement shall be certified to be true and correct by an affidavit sworn 
to or affirmed before a Notary Public, or other officer empowered to administer oaths or affirmations.  
Falsification of any requested information shall result in a rejection of the bid as not responsible, forfeiture 
of the bid bond and/or cancellation of the Contract Award. 
 

SECTION 14. COLLUSIVE BIDS WILL BE REJECTED.  The bids of any Bidder or Bidders who 
engage in collusive bidding will be rejected.  Any Bidder who submits more than one bid in such manner as 
to make it appear that the bids submitted are on a competitive basis from different parties will be considered 
a collusive Bidder.  Submission of collusive bids will result in a Bidder being rejected as not responsible for 
subsequent projects.  Nothing in this Section prevents a Bidder from superseding a bid by submitting a 
subsequent bid, delivered prior to bid opening, which expressly revokes the previous bid. 
 

SECTION 15. BID PROTEST PROCEDURE.  The Commonwealth Procurement Code (62 P.C. 
§1711.1, as amended) governs the protest procedure, which is summarized below.  In the event this general 
description conflicts with the statute, the statutory language controls.  
 

A. Who may File. Any Bidder or prospective Bidder who is aggrieved in connection with the bid 
or the award of a contract resulting from the bid may file a protest.  

 
1. Prospective Bidder is an entity that has not submitted a bid in response to the Notice 

to Bidders. 
 
2. Bidder is an entity that has submitted a bid in response to the Notice to Bidders. 

 
B. Time Limits.  

 
1. If a protest is filed by a prospective Bidder, a protest must be filed, in writing or by 

email, with the head of the Issuing Office prior to the bid opening date and time 
described in the Notice to Bidders. 

 
2. If a protest is filed by a Bidder, the protest must be filed, in writing or email, with the 

Issuing Office within seven (7) days after the protesting Bidder knew or should have 
known of the facts giving rise to the protest except in no event may a protest be filed 
later than 7 days after the Notice of Award is posted on the DGS website. 

 
3. Filed – shall be defined as the date upon which the Issuing Office receives the written 

protest. 
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4. If the Bidder fails to file a bid protest or files an untimely protest, then they shall be 

deemed to have waived the right to protest the solicitation or award of the contract in 
any forum.  Untimely protests will be disregarded by the Department.  

 
C. The Department may cancel an invitation for bids or may reject all bids at any time prior to the 

time a contract is executed by all parties when it is in the best interests of the Commonwealth.  
The Bidder may not submit a protest relating to cancellation of the bid or rejection of all bids.  

 
D. A protest shall state all grounds upon which the protestant asserts the solicitation or award of 

the contract was improper.  The protestant may submit with the protest any documents or 
information it deems relevant to the protest.   

 
E. The full text of the Bid Protest Procedure can be found at 62 Pa.C.S §1711.1 et seq.  

 
SECTION 16. BIDDER CERTIFIED NOT UNDER DEBARMENT.  The Bidder must certify that it 

is not currently under suspension or debarment by the Commonwealth, any other state, or the federal 
government, and if the Bidder cannot so certify, then the Bidder agrees to submit along with the bid a written 
explanation of why such certification cannot be made. 
 

SECTION 17. REIMBURSEMENT OF COSTS OF INSPECTOR GENERAL INVESTIGATION. 
The Financer shall reimburse the Commonwealth for the reasonable costs of investigation incurred by the 
Office of Inspector General for investigations of the Contractor's compliance with the terms of this or any 
other agreement between the Financer and the Commonwealth which result in the suspension or 
debarment of the Financer.  Such costs shall include, but not be limited to, salaries of investigators, 
including overtime; travel and lodging expenses; and expert witness and documentary fees.  The Contractor 
shall not be responsible for investigative costs for investigations which do not result in the Financer's 
suspension or debarment. 
 

SECTION 18. CURRENT LIST OF SUSPENDED AND DEBARRED ENTITIES.  The 
Financier/Contractor may obtain the current list of suspended and debarred Entities by referring to the 
Department of General Services’ Construction and Public Works website or by contacting the: 

 
Department of General Services 
Office of Chief Counsel 
603 North Office Building 
Harrisburg, Pennsylvania  17125 
Telephone No. (717) 783-6472 
FAX No. (717) 787-9138 

 
SECTION 19. ASSIGNMENT OF ANTITRUST CLAIMS.  The Financer/Contractor and the 

Commonwealth recognize that, in actual economic practice, overcharges by the Financer’s/Contractor’s 
consultants, resulting from the violations of State or Federal antitrust laws, are, in fact, borne by the 
Commonwealth.  As part of the consideration for the award of this contract, and, intending to be legally 
bound, the Financer/Contractor assigns to the Commonwealth all right, title and interest in, and to, any 
claims contractor now has, or may hereafter acquire, under State or Federal antitrust laws relating to the 
goods or services, which are the subject of this contract. 
 

SECTION 20. CONTRACTOR INTEGRITY PROVISIONS 
 
A. It is essential that those who seek to contract with the Commonwealth of Pennsylvania 

(“Commonwealth”) observe high standards of honesty and integrity. They must conduct 
themselves in a manner that fosters public confidence in the integrity of the Commonwealth 
procurement process. 

  
B. In furtherance of this policy, the Energy Financing Provider/Financer (referred to as 

“Contractor” in this Section) agrees to the following: 
 

a. Contractor shall maintain the highest standards of honesty and integrity during the 
performance of this contract and shall take no action in violation of state or federal laws or 



 

 5 

regulations or any other applicable laws or regulations, or other requirements applicable to 
Contractor or that govern contracting with the Commonwealth. 

 
b. Contractor shall establish and implement a written business integrity policy, which includes, 

at a minimum, the requirements of these provisions as they relate to Contractor employee 
activity with the Commonwealth and Commonwealth employees, and which is distributed 
and made known to all Contractor employees. 

 
c. Contractor, its affiliates, agents and employees shall not influence, or attempt to influence, 

any Commonwealth employee to breach the standards of ethical conduct for 
Commonwealth employees set forth in the Public Official and Employees Ethics Act, 65 
Pa.C.S. §§1101 et seq.; the State Adverse Interest Act, 71 P.S. §776.1 et seq.; and the 
Governor’s Code of Conduct, Executive Order 1980-18, 4 Pa. Code §7.151 et seq., or to 
breach any other state or federal law or regulation.  

 
d. Contractor, its affiliates, agents and employees shall not offer, give, or agree or promise to 

give any gratuity to a Commonwealth official or employee or to any other person at the 
direction or request of any Commonwealth official or employee. 

 
e. Contractor, its affiliates, agents and employees shall not offer, give, or agree or promise to 

give any gratuity to a Commonwealth official or employee or to any other person, the 
acceptance of which would violate the Governor’s Code of Conduct, Executive Order 1980-
18, 4 Pa. Code §7.151 et seq. or any statute, regulation, statement of policy, management 
directive or any other published standard of the Commonwealth. 

 
f. Contractor, its affiliates, agents and employees shall not, directly or indirectly, offer, confer, 

or agree to confer any pecuniary benefit on anyone as consideration for the decision, 
opinion, recommendation, vote, other exercise of discretion, or violation of a known legal 
duty by any Commonwealth official or employee.  

 
g. Contractor, its affiliates, agents, employees, or anyone in privity with him or her shall not 

accept or agree to accept from any person, any gratuity in connection with the performance 
of work under the contract, except as provided in the contract.  

 
h. Contractor shall not have a financial interest in any other contractor, subcontractor, or 

supplier providing services, labor, or material on this project, unless the financial interest 
is disclosed to the Commonwealth in writing and the Commonwealth consents to 
Contractor’s financial interest prior to Commonwealth execution of the contract. Contractor 
shall disclose the financial interest to the Commonwealth at the time of bid or proposal 
submission, or if no bids or proposals are solicited, no later than Contractor’s submission 
of the contract signed by Contractor. 

 
i. Contractor, its affiliates, agents and employees shall not disclose to others any information, 

documents, reports, data, or records provided to, or prepared by, Contractor under this 
contract without the prior written approval of the Commonwealth, except as required by the 
Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101-3104, or other applicable law or as 
otherwise provided in this contract. Any information, documents, reports, data, or records 
secured by Contractor from the Commonwealth or a third party in connection with the 
performance of this contract shall be kept confidential unless disclosure of such information 
is:  

 
i. Approved in writing by the Commonwealth prior to its disclosure; or 
 

ii. Directed by a court or other tribunal of competent jurisdiction unless the contract 
requires prior Commonwealth approval; or 

 
iii. Required for compliance with federal or state securities laws or the requirements 

of national securities exchanges; or  
 

iv. Necessary for purposes of Contractor’s internal assessment and review; or  

http://www.portal.state.pa.us/portal/server.pt/gateway/PTARGS_0_2_785_708_0_43/http;/pubcontent.state.pa.us/publishedcontent/publish/global/files/executive_orders/1980___1989/1980_18.pdf
http://www.portal.state.pa.us/portal/server.pt/gateway/PTARGS_0_2_785_708_0_43/http;/pubcontent.state.pa.us/publishedcontent/publish/global/files/executive_orders/1980___1989/1980_18.pdf
http://www.portal.state.pa.us/portal/server.pt/gateway/PTARGS_0_2_785_708_0_43/http;/pubcontent.state.pa.us/publishedcontent/publish/global/files/executive_orders/1980___1989/1980_18.pdf
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v. Deemed necessary by Contractor in any action to enforce the provisions of this 

contract or to defend or prosecute claims by or against parties other than the 
Commonwealth; or 

 
vi. Permitted by the valid authorization of a third party to whom the information, 

documents, reports, data, or records pertain: or  
 

vii. Otherwise required by law.  
 

j. Contractor certifies that neither it nor any of its officers, directors, associates, partners, 
limited partners or individual owners has not been officially notified of, charged with, or 
convicted of any of the following and agrees to immediately notify the Commonwealth 
agency contracting officer in writing if and when it or any officer, director, associate, partner, 
limited partner or individual owner has been officially notified of, charged with, convicted 
of, or officially notified of a governmental determination of any of the following:  

 
i. Commission of embezzlement, theft, forgery, bribery, falsification or destruction of 

records, making false statements or receiving stolen property.  
 

ii. Commission of fraud or a criminal offense or other improper conduct or knowledge 
of, approval of or acquiescence in such activities by Contractor or any affiliate, 
officer, director, associate, partner, limited partner, individual owner, or employee 
or other individual or entity associated with: 

 
1. Obtaining; 
 
2. Attempting to obtain; or 

 
3. Performing a public contract or subcontract 

 
Contractor’s acceptance of the benefits derived from the conduct shall be deemed 
evidence of such knowledge, approval or acquiescence.  

 
iii. Violation of federal or state antitrust statutes. 

 
iv. Violation of any federal or state law regulating campaign contributions.  

 
v. Violation of any federal or state environmental law.  

 
vi. Violation of any federal or state law regulating hours of labor, minimum wage 

standards or prevailing wage standards; discrimination in wages; or child labor 
violations.  

 
vii. Violation of the Act of June 2, 1915 (P.L.736, No. 338), known as the Workers’ 

Compensation Act, 77 P.S. 1 et seq. 
 

viii. Violation of any federal or state law prohibiting discrimination in employment. 
 

ix. Debarment by any agency or department of the federal government or by any other 
state. 

 
x. Any other crime involving moral turpitude or business honesty or integrity.  

 
Contractor acknowledges that the Commonwealth may, in its sole discretion, terminate the 
contract for cause upon such notification or when the Commonwealth otherwise learns that 
Contractor has been officially notified, charged, or convicted.  

 
k. If this contract was awarded to Contractor on a non-bid basis, Contractor must, (as required 

by Section 1641 of the Pennsylvania Election Code) file a report of political contributions 
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with the Secretary of the Commonwealth on or before February 15 of the next calendar 
year. The report must include an itemized list of all political contributions known to 
Contractor by virtue of the knowledge possessed by every officer, director, associate, 
partner, limited partner, or individual owner that has been made by:  

 
i. Any officer, director, associate, partner, limited partner, individual owner or 

members of the immediate family when the contributions exceed an aggregate of 
one thousand dollars ($1,000) by any individual during the preceding year; or 

  
ii. Any employee or members of his immediate family whose political contribution 

exceeded one thousand dollars ($1,000) during the preceding year.  
 
 To obtain a copy of the reporting form, Contractor shall contact the Bureau of Commissions, 

Elections and Legislation, Division of Campaign Finance and Lobbying Disclosure, Room 210, 
North Office Building, Harrisburg, PA 17120. 

 
l. Contractor shall comply with requirements of the Lobbying Disclosure Act, 65 Pa.C.S. § 

13A01 et seq., and the regulations promulgated pursuant to that law. Contractor employee 
activities prior to or outside of formal Commonwealth procurement communication protocol 
are considered lobbying and subjects the Contractor employees to the registration and 
reporting requirements of the law. Actions by outside lobbyists on Contractor’s behalf, no 
matter the procurement stage, are not exempt and must be reported. 

 
m. When Contractor has reason to believe that any breach of ethical standards as set forth in 

law, the Governor’s Code of Conduct, or in these provisions has occurred or may occur, 
including but not limited to contact by a Commonwealth officer or employee which, if acted 
upon, would violate such ethical standards, Contractor shall immediately notify the 
Commonwealth contracting officer or Commonwealth Inspector General in writing.  

 
n. Contractor, by submission of its bid or proposal and/or execution of this contract and by 

the submission of any bills, invoices or requests for payment pursuant to the contract, 
certifies and represents that it has not violated any of these contractor integrity provisions 
in connection with the submission of the bid or proposal, during any contract negotiations 
or during the term of the contract.  

 
o. Contractor shall cooperate with the Office of Inspector General in its investigation of any 

alleged Commonwealth employee breach of ethical standards and any alleged Contractor 
non-compliance with these provisions. Contractor agrees to make identified Contractor 
employees available for interviews at reasonable times and places. Contractor, upon the 
inquiry or request of the Office of Inspector General, shall provide, or if appropriate, make 
promptly available for inspection or copying, any information of any type or form deemed 
relevant by the Inspector General to Contractor's integrity and compliance with these 
provisions. Such information may include, but shall not be limited to, Contractor's business 
or financial records, documents or files of any type or form that refers to or concern this 
contract. 

 
p. For violation of any of these Contractor Integrity Provisions, the Commonwealth may 

terminate this and any other contract with Contractor, claim liquidated damages in an 
amount equal to the value of anything received in breach of these provisions, claim 
damages for all additional costs and expenses incurred in obtaining another contractor to 
complete performance under this contract, and debar and suspend Contractor from doing 
business with the Commonwealth. These rights and remedies are cumulative, and the use 
or non-use of any one shall not preclude the use of all or any other. These rights and 
remedies are in addition to those the Commonwealth may have under law, statute, 
regulation, or otherwise.  

 
q. For purposes of these Contractor Integrity Provisions, the following terms shall have the 

meanings found in this Paragraph q. 
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i. “Confidential information” means information that a) is not already in the public 
domain; b) is not available to the public upon request; c) is not or does not become 
generally known to Contractor from a third party without an obligation to maintain 
its confidentiality; d) has not become generally known to the public through a act 
or omission of Contractor; or e) has not been independently developed by 
Contractor without the use of confidential information of the Commonwealth.  

 
ii. “Consent” means written permission signed by a duly authorized officer or 

employee of the Commonwealth, provided that where the material facts have been 
disclosed, in writing, by pre-qualification, bid, proposal, or contractual terms, the 
Commonwealth shall be deemed to have consented by virtue of execution of this 
contract.  

 
iii. “Contractor” means the individual or entity that has entered into this contract with 

the Commonwealth, including those directors, officers, partners, managers, and 
owners having more than a five percent interest in Contractor.  

 
iv. “Financial interest” means:  

 
1. Ownership of more than a five percent interest in any business; or 

 
2. Holding a position as an officer, director, trustee, partner, employee, or 

holding any position of management.  
 

v. “Gratuity” means tendering, giving or providing anything of more than nominal 
monetary value including, but not limited to, cash, travel, entertainment, gifts, 
meals, lodging, loans, subscriptions, advances, deposits of money, services, 
employment, or contracts of any kind. The exceptions set forth in the Governor’s 
Code of Conduct, Executive Order 1980-18, the 4 Pa. Code §7.153(b), shall apply.  

 
vi. “Immediate family” means a spouse and any unemancipated child.  

 
vii. “Non-bid basis” means a contract awarded or executed by the Commonwealth with 

Contractor without seeking bids or proposals from any other potential bidder or 
offeror. 

 
viii. “Political contribution” means any payment, gift, subscription, assessment, 

contract, payment for services, dues, loan, forbearance, advance or deposit of 
money or any valuable thing, to a candidate for public office or to a political 
committee, including but not limited to a political action committee, made for the 
purpose of influencing any election in the Commonwealth of Pennsylvania or for 
paying debts incurred by or for a candidate or committee before or after any 
election.  

 
SECTION 21. AWARD OF INSTALLMENT PURCHASE AGREEMENT (i.e., CONTRACT).  If 

DGS awards an Installment Purchase Agreement, it will be made to the responsible Bidder with the lowest 
“All-In Total Payment,” whose “All-In Total Payment” coincides with their submitted preliminary Payment 
Schedule (monthly, commencing 12 months after final completion) and the project’s Investment Grade Audit 
, within sixty (60) days from the Bid Opening Date.  The 60-day period may be extended by written consent 
of the lowest responsible Bidder(s).  Notice of Award of Contract will be made by letter mailed to the 
Financer and will be effective upon the date DGS mailed the Notice of Award.  If the lowest Bidder withdraws 
its bid, declines to extend the bid or refuses the Award of Contract, the Department may award the 
Installment Purchase Agreement to the next lowest responsible Bidder or reject all bids and re-bid the 
Financing.  There will be no Contract with the Commonwealth until all parties have fully executed 
the Installment Purchase Agreement 
 
 
 
 

http://www.portal.state.pa.us/portal/server.pt/gateway/PTARGS_0_2_785_708_0_43/http;/pubcontent.state.pa.us/publishedcontent/publish/global/files/executive_orders/1980___1989/1980_18.pdf
http://www.portal.state.pa.us/portal/server.pt/gateway/PTARGS_0_2_785_708_0_43/http;/pubcontent.state.pa.us/publishedcontent/publish/global/files/executive_orders/1980___1989/1980_18.pdf
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SECTION 22. EXECUTION OF INSTALLMENT PURCHASE AGREEMENT.  Within ten (10) 
days after receipt of the Installment Purchase Agreement, the successful Bidder, must: 

A. Sign and return the Installment Purchase Agreement and Payment Schedule (monthly, 
commencing 12 months after final completion)  to the Department of General Services, Room 
403, 401 North Street, Harrisburg, Pennsylvania 17120; in care of the Energy and Resource 
Office, or emailed to the GESA administrator  and

B. The payment schedule shall include payment number, payment date, payment amount, 
principle payment, interest payment and total balance.

C. The Commonwealth will review the Payment Schedule for accuracy;

a. If it is inaccurate, discuss the discrepancies with the Bidder; or
b. If accurate, process for Commonwealth signatures.

D. After all Commonwealth signatures (handwritten or electronic) are obtained and the Installment 
Purchase Agreement is fully executed, the Department will forward a written notification to you.

E. Understand and agree that a stamped “APPROVED ELECTRONICALLY” or similar wording 
by the Commonwealth on the Installment Purchase Agreement signature page constitutes a 
valid, binding contract with the Commonwealth and represents that all approvals required by 
Commonwealth contracting procedures have been obtained. 

F. The monthly payments will be made automatically to the Bidder with no payment book 
or invoices. 

SECTION 23. FAILURE TO EXECUTE INSTALLMENT PURCHASE AGREEMENT.  Failure or 
refusal of the Financer to properly execute the Installment Purchase Agreement within the 10-day 
time will be viewed as a refusal to accept the Award.  If the successful Bidder refuses to accept the 
award or properly execute the Installment Purchase Agreement within the 10-day time, the 
Department may award the Installment Purchase Agreement to the next lowest responsible Bidder, 
or reject all bids and re-bid the Financing 

SECTION 24. VETERAN’S PREFERENCE.  The Department strongly encourages that, all 
things being equal, contractors give preference in employment on projects of the Department to veterans 
of the Armed Services of the United States of America. 

SECTION 25. PROVISIONS CONCERNING THE AMERICANS WITH DISABILITIES ACT. 
During the term of this contract, the Energy Financing Provider/Financer (referred to as “Contractor” in this 
Section) agrees as follows: 

A. Pursuant to federal regulations promulgated under the authority of The Americans with
Disabilities Act, 28 C.F.R.  35.202 et seq., the contractor understands and agrees that no
individual with a disability shall, on the basis of the disability, be excluded from participation in
this contract or from such activities provided for under this contract.  As a condition of accepting
and executing this contract, the Contractor agrees to comply with the "General Prohibitions
Against Discrimination," 28 C.F.R.  35.130, and all other regulations promulgated under Title II
of The Americans with Disabilities Act which are applicable to the benefits, services, programs,
and activities provided by the Commonwealth of Pennsylvania through contracts with outside
contractors.

B. The Contractor shall be responsible for and agrees to indemnify and hold harmless the
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits,
and actions brought by any party against the Commonwealth of Pennsylvania as a result of the
Contractor's failure to comply with the provisions of paragraph A above.
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SECTION 26. Energy Finance Providers Bid Package Contents.  The bid package for 
solicitation of an Energy Financial Provider for the GESA includes: 

A. Notice to Financial Bidders
B. Instructions to Financial Bidders for GESA Project
C. Financial Bid Proposal for GESA Project which includes:

1. Responsiveness Checklist
2. General Information
3. Certification and Bid Signature Page

D. Installment Purchase Agreement and Payment Schedule with Exhibits containing:
1. GESA Contract

a. Contract Bonds
b. Scope of Work
c. Assured Performance Guarantee for GESA Contract

2. Form of Acceptance Certificate
3. Payment Schedule

E. Other GESA Contract Documents including:
1. Request for Quote (RFQ) for GESA Contractor
2. Selected GESA Contractor’s Offer / Quote
3. Bulletins

F. Investment Grade Audit 



Financial Bid Proposal Form                          DGS GESA Project No.: GESA 2017-2 SCI Muncy 
 

Page 1 of 8 
 

Financial Bid Proposal  
for  

Guaranteed Energy Savings Project 
Contract No.  

DGS GESA 2017-2 Capitol Complex 
 

Bid Index 
 

Responsiveness Checklist 
 

General Information 
 

Certification and Bid Signature 
 
 
 

Note: Please read all pages of this Bid Proposal.  The Responsiveness Checklist is 
provided for your convenience and should not be returned to the Department.  All other 
pages shall be completed and properly signed and/or sealed by Bidder in the 
appropriate place before being returned to the Department on or before the bid due 
date and time established in the Notice to Bidders.  If the Bidder wishes to have a copy 
of their Bid Proposal, make the copy before submitting to the Department.  The 
Department will not provide Bidder with a copy.   
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Responsiveness Checklist 
 

This checklist is only provided as a courtesy to assist bidders in submitting a 

responsive bid.  Compliance with the checklist does not guarantee a responsive bid.  The 

checklist should not be returned to the Department since it will not be used to review the bid 

package.   

 

 YES NO 
Bidder has acknowledged receipt of any Bulletins under “BULLETIN 
INFORMATION” 

  

Bidder has ensured the GESA Financial Bid form is fully complete   
Bidder has ensured the words match numbers in the All-In Total Payment, if 
not, words control 

  

Bidder has submitted the preliminary Payment Schedule   

Bidder has completed the Bid Signature Page    

Bidder has ensured that the Bid Signature Page is signed by authorized person   
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CONTRACT NO. DGS GESA 2017-2 SCI MUNCY FIN.1 
COLLECTIVE NO.: CN00038817 

GUARANTEED ENERGY SAVINGS PROJECT 
FINANCING BID PROPOSAL FOR 

GESA 2017-2 DOC, SCI MUNCY – MUNCY, PENNSYLVANIA 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
BULLETIN INFORMATION: Bidder acknowledges receipt of the following Bulletin(s) and agrees they 
are part of this Bid Proposal.  
 
Bulletin #___ Issue Date:____________  Bulletin #___ Issue Date:____________ 
 
Bulletin #___ Issue Date:____________  Bulletin #___ Issue Date:____________ 
 
Bulletin #___ Issue Date:____________  Bulletin #___ Issue Date:____________ 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 

 

 
GESA FINANCE  
BID PROPOSAL  

 
 

Department of General Services 
401 North Street 

Harrisburg, PA 17125 
 
 
 
 
 

Do not write in space below 
Date: 
_____________________ 
 
Bid Opening Witness: 
____________________ 
 
Legal Review: 
_____________________

 
 

Bidder Phone #: 
_________________________________ 
 
Bidder Email:  
_________________________________ 
 
Bidder Federal ID #: 
_________________________________ 
 
Vendor ID #:  
_________________________________ 
 
 
 
 
 
 

Bidder Name and Address:   
 
____________________________ 
 
____________________________ 
 
____________________________ 
 
____________________________ 
 
____________________________ 
 

 
 

 
 
 
 
 
 
 
 
 



Financial Bid Proposal Form                          DGS GESA Project No.: GESA 2017-2 SCI Muncy 
 

Page 4 of 8 
 

GESA Financial Bid 
 

Funding Placement Private 

Construction Duration 12 months 

Repayment Period  
(commencing 12 months after 
final completion) 

18 years 

Payment Structure 
(commencing 12 months after 
final completion) 

Monthly 

*Interest Rate  

*Market Index  

*Spread (basis points)  

*Other fees  
(if applicable and include 
explanation) 

 

*°All-In Total Payment  $ $___________________________________________ 
   (figures) 
  ____________________________________________ 
  ____________________________________________ 
   (written)  

*These items are required to be completed.  If they are not completed, the Bid will be 
rejected as non-responsive. 
° All-In Total Payment is the total amount to be paid to the Financer over the Repayment 
Period.    
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BIDDER ORGANIZATIONAL INFORMATION 
 

 
BIDDER ORGANIZATION (Check applicable box) 
 
 The Bidder is a corporation, limited liability company, or partnership organized and existing under the laws 

of Pennsylvania and has been granted a certificate of authority to do business in Pennsylvania as required 
by the Business Corporation Law of 1988, as amended.  

OR 
 
 The Bidder is a corporation organized and existing under the laws of __________________ and has or has not 

(circle one) been granted a certificate of authority to do business in Pennsylvania as required by the 
Business Corporation Law of 1988 (15 Pa. C.S. §4121-§4131), as amended.  

OR 
 
 The Bidder is a limited liability company organized and existing under the laws of __________________ and has 

or has not (circle one) registered to do business in Pennsylvania as required by the Limited Liability 
Company Law of 1994 (15 Pa. C.S. §8981-§8982), as amended.  

OR 
 
 The Bidder is a limited partnership organized and existing under the laws of __________________ and has or 

has not (circle one) registered to do business in Pennsylvania as required by the Partnership Code (15 Pa. 
C.S. §8581-§8590), as amended.  

OR 
 
 The Bidder is an individual or partnership trading under a fictitious or assumed name and has or has not 

(circle one) registered under the Fictitious Names Act (54 Pa. C.S. §301-§332), as amended.  
 
 
BIDDER RESIDENCE INFORMATION 
 
Bidder has a bona fide establishment in Pennsylvania at which it was transacting business when the Notice to 
Bidders for this Project was issued? 
 

If “Yes”, insert address below if different than address on page 1: 
____________________________ 
____________________________ 
____________________________ 
____________________________ 
 
If “No”, insert Bidder’s office address if different than address on page 1. 
____________________________ 
____________________________ 
____________________________ 
____________________________ 
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Certification and Bid Signature 
In conformity with the Investment Grade Audit prepared for this Project and after examination of 

the contract documents including the Installment Purchase Agreement and Payment Schedule and 
issued Bulletins, which are made a part hereof as if fully set forth, the undersigned (hereinafter “Bidder”), 
submits this Bid Proposal and certifies by signing that: 

 
1. Bidder is the only person(s) interested in this Bid as principal and this Bid Proposal is submitted without 

collusion with any person, firm or corporation; and 
 
2. Bidder will execute the Installment Purchase Agreement within ten (10) days after receipt of the documents; 

and 
 
3. Bidder agrees to provide the funding to complete the work set forth in the GESA Contract documents and 

the Investment Grade Audit.  It is understood that the first payment of the Payment Schedule is not due until 
twelve (12) months after the GESA Project is completed; and 

 
4. Bidder agrees that DGS reserves the right to reject this and any or all Bid Proposals, or any part thereof or to 

waive technicalities required for the best interests of the Commonwealth; and 
 

5. Bidder understands and acknowledges that all information provided by, and representations made by, the 
Bidder in the Bid Proposal are material and important and will be relied upon by the Issuing Office in awarding 
the contract(s).  Any misstatement shall be treated as fraudulent concealment from the Issuing Office of the 
true facts relating to the submission of this bid.  A misrepresentation shall be punishable under 18 Pa. C.S. § 
4904; and 
 

6. Bidder agrees that the Commonwealth of Pennsylvania may offset all or a portion of any and all payments 
that may become due and owing under the contract for this project against any and all debts owed to any 
other Commonwealth of Pennsylvania agency; and 

   
7. The bid is made in good faith and not pursuant to any agreement or discussion with, or inducement from, 

any firm or person to submit a complementary or other noncompetitive bid; and 
  
8. To the best knowledge of the person signing the bid, Bidder, its affiliates, subsidiaries, officers, directors, and 

employees are not currently under investigation by any governmental agency and have not in the last three (3) 
years been convicted or found liable for any act prohibited by State or Federal law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding or proposing on any public contract, except as disclosed by 
the Bidder in its bid; and. 

  
9. To the best of the knowledge of the person signing the Bid Proposal for the Bidder and except as otherwise 

disclosed by the Bidder in its bid, the Bidder has no outstanding, delinquent obligations to the Commonwealth 
including, but not limited to, any state tax liability not being contested on appeal or other obligation of the 
Bidder that is owed to the Commonwealth; and. 

  
10. The Bidder is not currently under suspension or debarment by the Commonwealth, or any other state, or the 

federal government; and  
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11. The Bidder has not, under separate contract with the Issuing Office, made any recommendations to the Issuing 

Office concerning the need for the services described in the bid or the specifications for the services described 
in the bid; and 

 
12. Bidder, by submitting its bid, authorizes all Commonwealth agencies to release to the Commonwealth 

information related to liabilities to the Commonwealth including, but not limited to, taxes, unemployment 
compensation, and workers’ compensation liabilities; and 

 
13. Until the awarded Bidder receives a fully executed and approved written Installment Purchase Agreement 

from the Issuing Office there is no legal and valid contract, in law or in equity, and the Bidder should not begin 
to perform Work; and 
 

14. Bidder agrees to comply with the Non-Discrimination Sexual Harassment Clause in the Installment Purchase 
Agreement and is aware that implementation of nondiscrimination and equal opportunity is the policy of the 
Commonwealth of Pennsylvania. DGS has established a method of administration to assure that all 
contracting agencies and contractors are accorded equal employment opportunity without regard to race, 
color, national origin, ancestry, religious creed, age or sex; and  
 

15. The person(s) signing this bid certifies that the information in this Bid Proposal is true and correct to the best 
of their knowledge and that the person(s) is authorized to represent the Bidder in connection with this 
certification 

 
I state that ___________________________________ (Name of Bidder) submits this Bid Proposal and understands and 
acknowledges that the above representations (1 through 15) are material and important, and will be relied upon 
by the Department of General Services in awarding the Installment Purchase Agreement  for which this bid is 
submitted.  I understand and my firm understands that any misstatement in this affidavit is and shall be treated 
as fraudulent concealment from the Department of General Services of the true facts relating to the submission 
of this bid. 
 

BIDDER IS AN INDIVIDUAL: 
 
Witness:    By: 
 
___________________________  __________________________    _______    
     General Partner         Date 
 
BIDDER IS A PARTNERSHIP: 
 
Witness:    By: 
 
___________________________  __________________________    _______    
     General Partner         Date 
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BIDDER IS A LIMITED LIABILITY COMPANY: 
 
Attest:     By: 
 
___________________________  __________________________   ________ 
Secretary    President        Date 
 
OR 
 
BIDDER IS A CORPORATION: 
 
Attest:     By: 
 
___________________________  __________________________   ________ 
Secretary    President        Date 
 
 
 
 



 

Installment Purchase Agreement and Payment Schedule 
[PROJECT TITLE] Project 

 
 

This Installment Purchase Agreement and Payment Schedule (“Agreement”) is entered into this 
   day of  , 20 between the Energy Financial Provider, [FINANCIAL 
PROVIDER], a [STATE] corporation (“FINANCER”), and the Commonwealth of Pennsylvania 
(“Commonwealth”), acting through the [FUNDING AGENCY] (“Funding Agency”). 

 
WITNESSETH: 

 
WHEREAS, GESA Contractor and Commonwealth will enter into a Guaranteed Energy Savings 

Contract (“GESA Contract” --Exhibit A) for the implementation of the Energy Conservation Measures 
(“ECM”) at the Funding Agency’s facilities located in [COUNTY] County, Pennsylvania, [PROJECT 
NUMBER AND NAME] Project; 

 
WHEREAS, the FINANCER will provide financing for the GESA Contract and receive payments 

from the Funding Agency in accordance with the terms of this Agreement; 
 

WHEREAS, the GESA Contractor will implement/construct the ECMs and adhere to all terms of 
the GESA Contract; and 

 
WHEREAS, the Funding Agency will approve payments to be made to the GESA Contractor for 

work satisfactorily completed by the GESA Contractor during the implementation/construction of the 
ECMs and make payments to the FINANCER in accordance with the terms of this Agreement. 

 
NOW THEREFORE, the parties intending to be legally bound, agree as follows: 

 
1. FUNDING AND PAYMENT FOR GESA CONTRACT 

 
A. To assure the availability of moneys to pay the GESA Contractor, the cost of the GESA 

Contract for, inter alia, the implementation/construction of the ECMs, the FINANCER has, at 
the request of the Commonwealth, deposited [ACQUISITION AMOUNT] $$ (the “Acquisition 
Amount”) into a segregated escrow account (the “Escrow Account”) at [ESCROW AGENT], 
(the “Escrow Agent”) to be held, invested, and disbursed by the Escrow Agent in 
accordance with the terms of that certain Escrow and Account Control Agreement dated as  
of _________________________ by and among the Financer, the Funding Agency, and the 
Escrow Agent (the “Escrow Agreement”). 

 
B. The ECMs will be implemented/constructed by the GESA Contractor at the location specified 

in the GESA Contract. The GESA Contractor will submit Applications for Payment in 
accordance with the GESA Contract, and once the Applications for Payment are 
reviewed/approved by the Funding Agency, the Funding Agency will request disbursement 
from the Escrow Account for the payment of the cost of the ECMs. 

 
C. The FINANCER shall then make payments to the GESA Contractor for the amount specified 

by the Funding Agency. 



 

 

D. In the event that the amounts in the Escrow Account are insufficient to pay the costs of the 
ECMs, the Funding Agency shall deposit additional funds into the Escrow Account to 
eliminate such insufficiency. 

 
E. In the event that the amount in the Escrow Account exceeds the cost of the ECMs (the 

“Excess Funds”), the Funding Agency shall pay such Excess Funds to FINANCER and such 
Excess Funds shall be applied as a principal prepayment to the first payment on the 
Payment Schedule, and to each succeeding payment on the Payment Schedule, until all of 
the Excess Funds have been applied. Upon acceptance of all the ECMs, the Funding Agency 
shall deliver to FINANCER an Acceptance Certificate in the form attached to this Agreement 
as Exhibit B. 

 

2. TERM 
 

A. This Agreement will become effective upon receipt of a fully executed Agreement by all 
parties. This Agreement, unless earlier terminated as expressly provided for in this 
Agreement, will continue until all payments set in the Payment Schedule (Exhibit C) have 
been made in full (“Agreement Term”). 

 
3. PAYMENT 

 
A. The Funding Agency agrees to pay to FINANCER, or any assignee of the FINANCER, the 

payments, including the interest portion, as specified in the Payment Schedule at the 
office of FINANCER (or such other place as FINANCER or its assignee may from time to 
time designate in writing). 

 
B. Such payments will be made commencing on (and thereafter) the dates set in the Payment 

Schedule. 
 

C. Unless specifically provided otherwise in this Agreement, the Funding Agency’s obligation to 
make the payments to the Financer shall commence approximately one (1) month after the 
Final Payment has been paid to the GESA Contractor by the Escrow Agent and shall be 
absolute and unconditional in all events except as expressly provided in Section 4 and 
Section 19. 

 
D. The Funding Agency believes that sufficient funds can be obtained to make all payments 

during the Agreement Term and hereby covenants that it will do all things lawfully within its 
power to obtain, maintain, and properly request and pursue funds from which the payments 
may be made, including making provisions for such payments to the extent necessary in 
each budget submitted for the purpose of obtaining funding, using its best efforts to have 
such portion of the budget approved, and exhausting all available administrative reviews 
and appeals in the event that such portion of the budget is not approved. 

 
E. It is the Funding Agency’s intent to make payment for the full Agreement Term if funds are 

legally available, and in that regard, the Funding Agency represents that the use of the 
ECMs is essential to its proper, efficient, and economic operation. 



 

F. During the Agreement Term, the Funding Agency will, upon the request of FINANCER, 
annually make available to FINANCER, or its assignee, current financial statements, budgets, 
proof of appropriation for the ensuing fiscal period, and such other financial information as 
may be requested by FINANCER or any assignee relating to the ability of the Funding Agency 
to continue to make installment payments and other sums due under this Agreement. 

 
G. If payment or other sums owed by the Funding Agency are not paid when due, interest 

may accrue in accordance with State law. 
 

4. NONAPPROPRIATION OF FUNDS 
 

A. In the event that no funds or insufficient funds are appropriated and budgeted in any 
Commonwealth Fiscal Period for payments due under this Agreement, then the Funding 
Agency will immediately notify FINANCER or its assignee of such occurrence, and this 
Agreement shall terminate on the last day of Commonwealth’s Fiscal Period for which 
appropriations were received without penalty or expense to the Funding Agency of any kind 
whatsoever. In the event of such termination, the Funding Agency agrees to peaceable 
surrender possession of all ECMs requested by FINANCER in good operating condition, 
subject to normal wear and tear to FINANCER or its assignee on the date of such 
termination, packed for shipment in accordance with manufacturer’s published 
specifications and with freight and insurance prepaid to FINANCER’s or its assignee’s nearest 
warehouse location in the United States, such location to be specified by FINANCER or its 
assignee. FINANCER or its assignee will have all legal and equitable rights and remedies to 
take possession of the ECMs. Upon such termination, title to the ECMs will revert to 
FINANCER or its assignee. 

 
B. If on the thirtieth (30th) day after the commencement of any Fiscal Period, sufficient funds 

have not been appropriated for the purpose of making all of the payments scheduled to be 
paid in such Fiscal Period, the Funding Agency shall cause to be delivered written notice (a 
“notice of non-appropriation”) to FINANCER or its assignee within ten (10) calendar days 
after such thirtieth (30th) day. Upon FINANCER’s receipt of a notice of non-appropriation, 
this Agreement shall terminate as of the end of the Fiscal Period just ended; provided, 
however, that such termination shall not become effective as of the end of such Fiscal 
Period just ended if, within ten (10) calendar days of the thirtieth (30th) day after the end of 
such Fiscal Period just completed, the Funding Agency shall cause to be delivered to 
FINANCER a written statement to the effect that it reasonably expects sufficient funds for 
the then-current Fiscal Period to be appropriated for this Agreement, and in such event that 
the term shall continue into the then-current Fiscal Period so long, but only so long, as an 
appropriation becomes available from which to make the payments. Notwithstanding the 
foregoing, the Funding Agency agrees that it will not cancel this Agreement under the 
provisions of this paragraph if any funds are appropriated to it, or by it, for this Guaranteed 
Energy Saving Act project for the Fiscal Period following the Fiscal Period in which funds 
were appropriated. 

 
5. AUTHORITY AND AUTHORIZATION 

 
A. Commonwealth represents, covenants, and warrants that: 



 

I. The execution, delivery, and performance by Commonwealth of this Agreement 
have been duly authorized by necessary action on the part of Commonwealth; 

 
II. This Agreement has been duly executed and delivered on behalf of Commonwealth 

and constitutes a legal, valid, and binding obligation of Commonwealth enforceable 
in accordance with its terms; and 

 
III. The Commonwealth has complied with all bidding requirements where necessary, 

and by due notification, presented this Agreement for approval as a valid obligation 
on its part.  The Commonwealth agrees that: 

 
a. The Commonwealth will do, or cause to be done, all things necessary 

to preserve and keep the Agreement in full force and effect; 
 

b. The Funding Agency has sufficient appropriations or other funds available to 
pay all amounts due for the current Fiscal Period; 

 
c. The Funding Agency’s obligations are not guaranteed by the United States 

of America or any agency or instrumentality; 
 

d. The Funding Agency has not established, and will not establish, any sinking 
fund, redemption fund, debt service fund, reserve fund, replacement fund, 
or similar fund to be used to pay principal or interest composing the 
payments due; 

 
e. The Funding Agency will take no action that would cause the interest 

portion of the payments due to become included in gross income of the 
recipient for federal income tax purposes under the Internal Revenue Code 
of 1986, as amended (the “Code”), and Treasury Regulations promulgated 
(the “Regulations”), and the Funding Agency will take and will cause its 
officers, employees, and agents to take all affirmative actions legally within 
its power necessary to ensure that the interest portion of the payments due 
does not become included in gross income of the recipient for federal 
income tax purposes under the Code and Regulations, all as amended from 
time to time (including, without limitation, the calculation and payment of 
any rebate required to preserve such exclusion); and 

 
f. The Funding Agency will sign and submit to FINANCER for filing with the 

Secretary of the Treasury, information reporting statements and other 
information relating to this Agreement at the times and in the forms 
required by the Code and the Regulations. 

 

6. TITLE 
 

A. Upon final acceptance of the implemented/constructed ECMs by Commonwealth, title to 
the ECMs will vest in Commonwealth, provided however, that: 



 

I. In the event of termination of this Agreement by the Funding Agency pursuant to 
NONAPPROPRIATION OF FUNDS paragraph and delivery of the ECMs to FINANCER; 
or 

 
II. Upon repossession of the ECMs in the event of a default, title will immediately vest 

in FINANCER or its assignee. 
 

7. SECURITY INTEREST 
 

A. In order to secure all of its obligation, the Funding Agency:: 
 

I. Grants to FINANCER a first priority security interest in any and all right, title, and 
interest of the Funding Agency in the ECMs and in all additions, attachments, 
accessions, and substitutions, and on any proceeds therefrom; 

 
II. Agrees that this Agreement may be filed as a financing statement evidencing such 

security interest; and 
 

III. Agrees to execute and deliver all financing statements, certificates of title, and other 
instruments necessary or appropriate to evidence such security interest. 

 
B. Once all payments set in Payment Schedule have been made, then the Funding Agency will 

own the ECMs free and clear of all liens or other encumbrances. 
 

8. PERSONAL PROPERTY 
 

A. The ECMs are, and will remain, personal property, and will not be deemed to be affixed to, 
or be a part of, the real estate on which it may be situated, notwithstanding that the 
ECMs, or any part thereof, may be or hereafter become in any manner, physically affixed 
or attached to real estate or any building hereon. 

 
9. MAINTENANCE 

 
A. The Funding Agency, at its own cost and expense, will maintain the ECMs in good operating 

condition for the duration of this Agreement and will not use or deal with the ECMs in any 
manner which is inconsistent with any laws or regulations. The ECMs will not be misused, 
abused, wasted, or be allowed to deteriorate except for ordinary wear and tear resulting 
from its intended use. The Funding Agency agrees to cause the ECMs to be maintained 
pursuant to manufacturer’s standard maintenance specifications and will provide proof of 
proper maintenance at FINANCER’s request. 

 
10. ALTERATIONS 

 
A. The Funding Agency will not make any alterations, additions, or improvements to the 

ECMs without FINANCER’s prior written consent unless such alterations, additions, or 
improvement may be readily removed without damage to the ECMs. 

 
11. LIENS AND ENCUMBRANCES 



 

A. Commonwealth shall keep the ECMs free and clear of all levies, liens, and encumbrances, 
except those created under this Agreement. The Funding Agency shall pay, when due, all 
charges which may be imposed upon the ownership, leasing, rental, sale, purchase, 
possession, or use of the ECMs, excluding, however, all taxes on or measured by FINANCER’s 
income. If the Funding Agency fails to pay said charges when due, FINANCER shall have a 
right, but shall not be obligated, to pay said charges.  If FINANCER pays any charges for 
which the Funding Agency is responsible or liable under this Agreement, the Funding Agency 
shall reimburse FINANCER. 

 
12. RISK OF LOSS; DAMAGE; DESTRUCTION 

 
A. Upon acceptance of the ECMs, Commonwealth and/or GESA Contractor, as per the terms of 

the GESA Contract, assumes all risks of loss or damage to the ECMs from any cause 
whatsoever, and no such loss of or damage to the ECMs or defect, or unfitness, or 
obsolescence, shall relieve the Funding Agency of its obligation to make payments or to 
perform any other obligation under this Agreement. 

 
B. In the event of damage to any item or ECM, the Funding Agency will immediately notify 

GESA Contractor and place the same in good repair. If the Funding Agency determines that 
any item of ECMs is lost, stolen, destroyed, or damaged beyond repair, the Funding Agency 
will either: 

 
I. Replace the same with like ECMs in good repair; or 

 
II. On the next payment date following occurrence of loss, pay FINANCER or its 

assignee: 
 

a. All amounts for said lost, stolen, destroyed, or damaged beyond repair 
ECM then owed by the Funding Agency to FINANCER under this 
Agreement, including the payment for such item(s) due on such date; 
and 

 
b. The proportionate amount of applicable payment set in the PAYMENT 

SCHEDULE. 
 

13. INSURANCE 
 

A. GESA Contractor will insure against any or all risks in accordance with the GESA Contract. 
GESA Contractor shall demonstrate to the satisfaction of FINANCER or assignee that 
adequate insurance is provided. In the event of any loss, damage, injury, or accident 
involving the ECMs, Commonwealth will promptly provide GESA Contractor with written 
notice within ten (10) days and make available to GESA Contractor all relative information 
and documentation. 

 
B. Upon final acceptance of ECMs, and in accordance with Section 6 of this Agreement, title of 

the ECMs will vest with the Commonwealth. Commonwealth will then self-insure against 
any or all risks assumed in this Agreement. Commonwealth shall demonstrate to the 
satisfaction of FINANCER or assignee that adequate self-insurance is provided. In the event 
of any loss, damage, injury, or accident involving the ECM(s), Commonwealth will promptly 



 

provide GESA Contractor with written notice within ten (10) days and make available to 
GESA Contractor all relative information and documentation. 

 
C. Upon Commonwealth self-insuring the ECMs, Commonwealth will assume all risks and 

liabilities for injury to or death of any person or damage to any property, in any manner 
arising out of possession, use, operation, custody, control, condition, or storage of the ECMs 
by Commonwealth, whether such injury or death be with respect to Commonwealth’s 
property or the property of other; provided, however, that said damage or injury results 
from the negligence of Commonwealth, its agents or employees, and that either 
Commonwealth agrees to settle such claim or judgment has been obtained against 
Commonwealth. This Section shall not be construed to limit or waive in any way the 
sovereign immunity of Commonwealth, liability of which under the Section is limited to 
amounts in which Commonwealth is otherwise permitted or required to respond in 
accordance with applicable law. 

 
14. PREPAYMENT OPTION 

 
A. Upon thirty (30) days’ prior written notice from the Funding Agency to FINANCER, and 

provided that there is no Event of Default, or an event with which notice or lapse of time, or 
both, could become an Event of Default, then existing, the Funding Agency will have the 
right to terminate the Funding Agency’s continued obligation to make payments, as 
specified in the PAYMENT paragraph and Payment Schedule to FINANCER on the purchase 
of the ECMs. 

 
B. Under this paragraph, payments up to date of prepayment and the Purchase Price, along 

with any interest accrued from the date of the last payment, will be due to FINANCER on the 
date of prepayment. Upon satisfaction by the Funding Agency of such purchase conditions, 
FINANCER shall then have no rights, title, and interest in the ECMs.  No voluntary 
prepayment is permitted prior to the date of the first scheduled payment under the 
Payment Schedule. 

 
15. ASSIGNMENTS 

 
A. Without FINANCER’s prior written consent, Commonwealth will not assign, transfer, pledge, 

or grant any security interest in, or otherwise dispose, of this Agreement, the ECMs, or any 
interest in this Agreement or the ECMs. FINANCER may assign its rights, title, and interest to 
this Agreement, the ECMs, and any other documents executed with respect to this 
Agreement and/or grant or assign a security interest in this Agreement and the ECMs, in 
whole or in part. Any such assignee shall have all of the rights of FINANCER under this 
Agreement. Subject to the foregoing, this Agreement inures to the benefit of, and is binding 
upon, the heirs, executors, administrators, successors, and assigns of the parties. 

 
B. Upon assignment of FINANCER’s interests, FINANCER will cause written notice of such 

assignment to be sent to the Funding Agency, which will be sufficient if it discloses the name 
of the assignee and address to which further payments should be made. No further action 
will be required by FINANCER or by the Funding Agency to evidence the assignment, but the 
Funding Agency will acknowledge such assignments in writing, if so requested. 



 

C. Notwithstanding the foregoing, no such assignments of FINANCER’s interests shall be 
effective against the Funding Agency unless the Funding Agency receives notification in 
writing of the Agreement designating the name and address of any such assign. In 
compliance with Section 149(a) of the Internal Revenue Code, Commonwealth agrees to 
affix a copy of each notification of assignment to Commonwealth’s counterpart of the 
Agreement. 

 
D. NOT BEING THE MANUFACTURER OR VENDOR OF THE ECMs, ANY ASSIGNEE OF FINANCER 

SHALL BE DEEMED TO HAVE MADE NO WARRANTY OR REPRESENTATION, EITHER EXPRESS 
OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITIONS, MERCHANTABILITY, OR FITNESS FOR 
A PARTICULAR PURPOSE OR FITNESS FOR USE OF THE ECMs. In no event shall any assignee 
be liable for any incidental, indirect, special, or consequential damage in connection with, or 
arising out of, this Agreement or the existence, furnishing, functioning, or the Funding 
Agency’s use of any item of ECMs, or products, or services provided for in this Agreement. 

 
16. EVENTS OF DEFAULT BY the Funding Agency 

 
A. The term “Event of Default,” as used in paragraphs 17 and 18, means the occurrence of any 

one of the following events: 
 

I. The Funding Agency, in accordance with the GESA Contract, fails to make any 
payment as it becomes due in accordance with the terms of this Agreement, and 
any such failure continues for sixty (60) days after receipt of written notice of 
Default; or 

 
II. The Funding Agency fails to perform or observe any other covenant, condition, or 

agreement to be performed or observed by it, and such failure is not cured within 
sixty (60) days after written notice by FINANCER. 

 
17. REMEDIES BY FINANCER 

 
A. Upon the occurrence of an Event of Default, and as long as such Event of Default is 

continuing, FINANCER may at its option, exercise any one or more of the following 
remedies: 

 
I. By written notice to the Funding Agency, with or without terminating this 

Agreement, declare an amount equal to all amounts then due under this 
Agreement, and all remaining payments due for which funds have been 
appropriated, to be immediately due and payable, whereupon the same shall 
become immediately due and payable; 

 
II. By written notice to the Funding Agency, request the Funding Agency to, at the 

Funding Agency’s expense, promptly return the ECMs to FINANCER in the manner 
specified in NONAPPROPRIATION OF FUNDS paragraph, or FINANCER, at its option, 
may enter upon the premises where the ECM is located and take immediate 
possession of and remove the same, and the Funding Agency hereby expressly 
waives any damages occasioned by such actions not caused by FINANCER’s willful 
misconduct or negligence; 



 

 

III. Sell the ECMs and apply any proceeds of such disposition in the following order: (i) 
all costs incurred in securing possession of the ECMs; (ii) all expenses incurred in 
completing the disposition; (iii) any sales or transfer taxes; (iv) the applicable 
payment; and (v) the balance of any payments owed by the Funding Agency for 
which funds have been appropriated. Any disposition proceeds remaining after the 
requirements of clauses (i), (ii), (iii), (iv), and (v) have been met shall be paid to the 
Funding Agency; and 

 
IV. Exercise any other right, remedy, or privilege which may be available to it under 

applicable laws of the Commonwealth of Pennsylvania, or any other applicable law, 
or proceed by appropriate court action to enforce the terms of this Agreement, or 
to recover damages for the breach of this Agreement, or to terminate this 
Agreement as to any or all of the ECMs. In addition, the Funding Agency will remain 
liable to the extent not prohibited by law for all covenants under this Agreement 
and for all fees, other costs, and expenses incurred by FINANCER with respect to 
the enforcement of any of the remedies listed above or any other remedy available 
to the FINANCER. 

 
18. EVENTS OF DEFAULT BY FINANCER AND REMEDIES BY COMMONWEALTH 

 
A. If FINANCER fails to make any payment as it becomes due in accordance with the terms of 

this Agreement, and any such failure continues for sixty (60) days after receipt of written 
notice of Default, then Commonwealth may pursue any right, remedy, or privilege which 
may be available to it under applicable laws of the Commonwealth of Pennsylvania, or 
any other applicable law, or proceed by appropriate court action to enforce the terms of 
this Agreement, or to recover damages for the breach of this Agreement. 

 
19. NOTICES 

 
A. All notices to be given under this Agreement shall be made in writing and mailed by 

certified mail (return receipt requested) to the other party at its address or at such address 
as the party may provide in writing from time to time. Any such notice shall be deemed to 
have been received five (5) days after mailing. 

 
20. NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE 
 

The Contractor agrees:  

A. In the hiring of any employee(s) for the manufacture of supplies, performance of work, or any 
other activity required under the contract or any subcontract, the Contractor, each 
subcontractor, or any person acting on behalf of the Contractor or subcontractor shall not 
discriminate by reason of race, gender, creed, color, sexual orientation, gender identity or 
expression, or in violation of the Pennsylvania Human Relations Act (PHRA) and applicable 
federal laws, against any citizen of this commonwealth who is qualified and available to 
perform the work to which the employment relates.  
 

B. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any 
manner discriminate by reason of race, gender, creed, color, sexual orientation, gender 
identity or expression, or in violation of the PHRA and applicable federal laws, against or 
intimidate any employee involved in the manufacture of supplies, the performance of work, 
or any other activity required under the contract.  



 

 
C. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any 

manner discriminate by reason of race, gender, creed, color, sexual orientation, gender 
identity or expression, or in violation of the PHRA and applicable federal laws, in the provision 
of services under the contract.  
 

D. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any 
manner discriminate against employees by reason of participation in or decision to refrain 
from participating in labor activities protected under the Public Employee Relations Act, 
Pennsylvania Labor Relations Act or National Labor Relations Act, as applicable and to the 
extent determined by entities charged with such Acts’ enforcement, and shall comply with any 
provision of law establishing organizations as employees’ exclusive representatives.  
 

E. The Contractor and each subcontractor shall establish and maintain a written 
nondiscrimination and sexual harassment policy and shall inform their employees in writing of 
the policy. The policy must contain a provision that sexual harassment will not be tolerated 
and employees who practice it will be disciplined. Posting this Nondiscrimination/Sexual 
Harassment Clause conspicuously in easily-accessible and well-lighted places customarily 
frequented by employees and at or near where the contracted services are performed shall 
satisfy this requirement for employees with an established work site.  
 

F. The Contractor and each subcontractor shall not discriminate by reason of race, gender, creed, 
color, sexual orientation, gender identity or expression, or in violation of PHRA and applicable 
federal laws, against any subcontractor or supplier who is qualified to perform the work to 
which the contract relates.  
 

G. The Contractor and each subcontractor represents that it is presently in compliance with and 
will maintain compliance with all applicable federal, state, and local laws, regulations and 
policies relating to nondiscrimination and sexual harassment. The Contractor and each 
subcontractor further represents that it has filed a Standard Form 100 Employer Information 
Report (“EEO-1”) with the U.S. Equal Employment Opportunity Commission (“EEOC”) and shall 
file an annual EEO-1 report with the EEOC as required for employers’ subject to Title VII of the 
Civil Rights Act of 1964, as amended, that have 100 or more employees and employers that 
have federal government contracts or first-tier subcontracts and have 50 or more employees. 
The Contractor and each subcontractor shall, upon request and within the time periods 
requested by the commonwealth, furnish all necessary employment documents and records, 
including EEO-1 reports, and permit access to their books, records, and accounts by the 
contracting agency and the Bureau of Diversity, Inclusion and Small Business Opportunities for 
purpose of ascertaining compliance with provisions of this Nondiscrimination/Sexual 
Harassment Clause. 
 

H. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment 
Clause in every subcontract so that those provisions applicable to subcontractors will be 
binding upon each subcontractor.  

I. The Contractor’s and each subcontractor’s obligations pursuant to these provisions are 
ongoing from and after the effective date of the contract through the termination date 
thereof. Accordingly, the Contractor and each subcontractor shall have an obligation to inform 
the commonwealth if, at any time during the term of the contract, it becomes aware of any 
actions or occurrences that would result in violation of these provisions.  



 

 
J. The commonwealth may cancel or terminate the contract and all money due or to become 

due under the contract may be forfeited for a violation of the terms and conditions of this 
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with 
debarment or suspension and may place the Contractor in the Contractor Responsibility File. 

 
21. CONTRACTOR INTEGRITY PROVISIONS 

 

It is essential that those who seek to contract with the Commonwealth of Pennsylvania 
(“Commonwealth”) observe high standards of honesty and integrity. They must conduct 
themselves in a manner that fosters public confidence in the integrity of the Commonwealth 
procurement process. 

 
(a). DEFINITIONS. For purposes of these Contractor Integrity Provisions, the following terms shall 
have the meanings found in this Section: 

 
1. “Affiliate” means two or more entities where (a) a parent entity owns more than fifty 
percent of the voting stock of each of the entities; or (b) a common shareholder or 
group of shareholders owns more than fifty percent of the voting stock of each of the 
entities; or (c) the entities have a common proprietor or general partner. 

 
2. “Consent” means written permission signed by a duly authorized officer or employee 
of the Commonwealth, provided that where the material facts have been disclosed in 
writing, by prequalification, bid, proposal, or contractual terms, the Commonwealth 
shall be deemed to have consented by virtue of the execution of this contract. 

 
3. “Contractor” means the individual or entity, that has entered into this contract with 
the Commonwealth. 

 
4. “Contractor Related Parties” means any affiliates of the Contractor and the 
Contractor’s executive officers, Pennsylvania officers and directors, or owners of 5 
percent or more interest in the Contractor. 

 
5. “Financial Interest” means either: 

 
(1) Ownership of more than a five percent interest in any business; or 

 
(2) Holding a position as an officer, director, trustee, partner, employee, or 
holding any position of management. 

 
6. “Gratuity” means tendering, giving, or providing anything of more than nominal 
monetary value including, but not limited to, cash, travel, entertainment, gifts, meals, 
lodging, loans, subscriptions, advances, deposits of money, services, employment, or 
contracts of any kind. The exceptions set forth in the Governor’s Code of Conduct, 
Executive Order 1980-18, the 4 Pa. Code §7.153(b), shall apply. 

 
7. “Non-bid Basis” means a contract awarded or executed by the Commonwealth with 
Contractor without seeking bids or proposals from any other potential bidder or offeror. 

 
(b) In furtherance of this policy, Contractor (i.e., FINANCER) agrees to the following: 

 



 

1. Contractor shall maintain the highest standards of honesty and integrity during the 
performance of this contract and shall take no action in violation of state of federal laws 
or regulations or any other applicable laws or regulations or other requirements 



 

applicable to Contractor or that govern contracting or procurement with the 
Commonwealth. 

 
2. Contractor shall establish and implement a written business integrity policy, which 
includes, at a minimum, the requirements or these provisions as they relate to 
Contractor activity with the Commonwealth and Commonwealth employees and which 
is made known to all Contractor employees. Posting these Contractor Integrity 
Provisions conspicuously in easily-accessible and well-lighted places customarily 
frequented by employees and at or near where the contract services are performed 
shall satisfy this requirement. 

 
3. Contractor, its affiliates, agents and employees and anyone in privity with Contractor 
shall not accept, agree to give, offer, confer, or agree to confer or promise to confer, 
directly or indirectly, any gratuity or pecuniary benefit to any person, or to influence or 
attempt to influence any person in violation of any federal or state law, regulation, 
executive order of the Governor of Pennsylvania, statement of policy, management 
directive, or any other published standard of the Commonwealth in connection with 
performance of work under this contract, except as provided in this contract. 

 
4. Contractor shall not have a financial interest in any other contractor, subcontractor, 
or supplier providing services, labor, or material under this contract, unless the financial 
interest is disclosed to the Commonwealth in writing and the Commonwealth consents 
to Contractor’s financial interest prior to Commonwealth execution of the contract. 
Contractor shall disclose the financial interest to the Commonwealth at the time of bid 
or proposal submission, or if no bids or proposals are solicited, no later than 
Contractor’s submission of the contract signed by Contractor. 

 
5. Contractor certifies to the best of its knowledge and belief that within the last five (5) 
years Contractor or Contractor Related Parties have not: 

 
i. been indicted or convicted of a crime involving moral turpitude or 

business honesty or integrity in any jurisdiction; 
ii. been suspended, debarred, or otherwise disqualified from entering into 

any contract with any governmental agency; 
iii. had any business license or professional license suspended or revoked; 
iv. had any sanction or finding of fact imposed as a result of a judicial or 

administrative proceeding related to fraud, extortion, bribery, bid 
rigging, embezzlement, misrepresentation, or anti-trust; and 

v. been, and is not currently, the subject of a criminal investigation by any 
federal, state, or local prosecuting or investigative agency and/or civil 
anti-trust investigation by any federal, state, or local prosecuting or 
investigative agency. 

 
If Contractor cannot certify to the above, then it must submit, along with its bid 
proposal or contract, a written explanation (Exhibit D) of why such certification cannot 
be made, and the Commonwealth will determine whether a contract may be entered 
into with the Contractor. The Contractor’s obligation pursuant to this certification is 
ongoing from and after the effective date of the contract through the termination date. 
thereof. 



 

Accordingly, the Contractor shall have an obligation to immediately notify the 
Commonwealth in writing if at any time during the term of the contract if becomes 
aware of any event which would cause the Contractor’s certification or explanation to 
change. Contractor acknowledges that the Commonwealth may, in its sole discretion, 
terminate the contract for cause if it learns that any of the certifications made herein 
are currently false due to intervening factual circumstances, or were false, or should 
have been known to be false, when entering into the contract. 

 
6. Contractor shall comply with the requirements of the Lobbying Disclosure Act (65 
Pa.C.S. §13A01 et seq.) regardless of the method of award. If this contract was awarded 
on a Non-bid Basis, Contractor must also comply with the requirements of the Section 
1641 of the Pennsylvania Election Code (25 P.S. §3260a). 

 
7. When Contractor has reason to believe that any breach of ethical standards as set 
forth in law, the Governor’s Code of Conduct, or these Contractor Integrity Provisions 
has occurred or may occur, including, but not limited to, contact by a Commonwealth 
officer or employee which, if acted upon, would violate such ethical standards, 
Contractor shall immediately notify the Commonwealth contracting officer or the Office 
of the State Inspector General in writing. 

 
8. Contractor, by submission of its bid or proposal and/or execution of this contract and 
by the submission of any bills, invoices, or requests for payment pursuant to the 
contract, certifies and represents that it has not violated any of these Contractor 
Integrity Provisions in connection with the submission of the bid or proposal, during any 
contract negotiations or during the term of the contract, to include any extensions 
thereof. Contractor shall immediately notify the Commonwealth in writing of any 
actions for occurrences that would result in a violation of these Contractor Integrity 
Provisions. Contractor agrees to reimburse the Commonwealth for the reasonable costs 
of investigation incurred by the Office of the State Inspector General for investigations 
of the Contractor’s compliance with the terms of this or any other agreement between 
the Contractor and the Commonwealth that results in the suspension or debarment of 
the Contractor. Contractor shall not be responsible for investigative costs for 
investigations that do not result in the Contractor’s suspension or debarment. 

 
9. Contractor shall cooperate with the Office of the State Inspector General in its 
investigation of any alleged Commonwealth agency or employee breach of ethical 
standards and any alleged Contractor non-compliance with these Contractor Integrity 
Provisions. Contractor agrees to make identified Contractor employees available for 
interviews at reasonable times and places. Contractor, upon the inquiry or request of an 
Inspector General, shall provide, or if appropriate, make promptly available for 
inspection or copying, any information of any type or form deemed relevant by the 
Office of the State Inspector General to Contractor's integrity and compliance with these 
provisions. Such information may include, but shall not be limited to, Contractor's 
business or financial records, documents, or files of any type or form that refer to or 
concern this contract. Contractor shall incorporate this paragraph in any agreement, 
contract, or subcontract it enters into in the course of the performance of this 
contract/agreement solely for the purpose of obtaining subcontractor compliance with 
this provision. The incorporation of this provision in a subcontract shall not create 



 

privity of contract between the Commonwealth and any such subcontractor, and no 
third-party beneficiaries shall be created thereby. 

 
10. For violation of any of these Contractor Integrity Provisions, the Commonwealth 
may terminate this and any other contract with Contractor, claim liquidated damages in 
an amount equal to the value of anything received in breach of these Provisions, claim 
damages for all additional costs and expenses incurred in obtaining another contractor 
to complete performance under this contract, and debar and suspend Contractor from 
doing business with the Commonwealth. These rights and remedies are cumulative, and 
the use or non-use of any one shall not preclude the use of all or any other. These rights 
and remedies are in addition to those the Commonwealth may have under law, statute, 
regulation, or otherwise. 

 
22. CONTRACTOR RESPONSIBILITY PROVISIONS 

 
For the purpose of these provisions, the term contractor is defined as any person, including, but 
not limited to, a bidder, offeror, loan recipient, grantee or lessor, who has furnished or 
performed or seeks to furnish or perform, goods, supplies, services, leased space, construction 
or other activity, under a contract, grant, lease, purchase order or reimbursement agreement 
with the Commonwealth of Pennsylvania (Commonwealth). The term contractor includes a 
permittee, licensee, or any agency, political subdivision, instrumentality, public authority, or 
other public entity in the Commonwealth. 

 
(a) The Contractor certifies, in writing, for itself and its subcontractors required to be 
disclosed or approved by the Commonwealth, that as of the date of its execution of this 
Bid/Contract, that neither the Contractor, nor any such subcontractors, are under 
suspension or debarment by the Commonwealth or any governmental entity, 
instrumentality, or authority and, if the Contractor cannot so certify, then it agrees to 
submit, along with its Bid/Contract, a written explanation of why such certification 
cannot be made. 

 
(b) The Contractor also certifies, in writing, that as of the date of its execution of this 
Bid/Contract, it has no tax liabilities or other Commonwealth obligations, or has filed a 
timely administrative or judicial appeal if such liabilities of obligations exist, or is subject 
to a duly approved deferred payment plan if such liabilities exist. 

 
(c) The Contractor’s obligations pursuant to these provisions are ongoing from and after 
the effective date of the Contract through the termination date thereof.  Accordingly, 
the Contractor shall have an obligation to inform the Commonwealth if, at any time 
during the term of the Contract, it becomes delinquent in the payment of taxes or other 
Commonwealth obligations, or if it, or, to the best knowledge of the Contractor, any of 
its subcontractors are suspended or debarred by the Commonwealth, the federal 
government, or any other state or governmental entity. Such notification shall be made 
within 15 days of the date of suspension or debarment. 

 
(d) The failure of the Contractor to notify the Commonwealth of its suspension or 
debarment by the Commonwealth, any other state, or the federal government shall 
constitute an event of default of the Contract with the Commonwealth. 



 

 

(e) The Contractor agrees to reimburse the Commonwealth for the reasonable costs of 
investigation incurred by the Office of State Inspector General for investigations of the 
Contractor’s compliance with the terms of this or any other agreement between the 
Contractor and the Commonwealth that results in the suspension or debarment of the 
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, 
including overtime; travel and lodging expenses; and expert witness and documentary fees. 
The Contractor shall not be responsible for investigative costs for investigations that do not 
result in the Contractor’s suspension or debarment. 

 
(f) The Contractor may obtain a current list of suspended and debarred Commonwealth 
contractors by either searching the Internet at http://www.dgs.pa.gov or contacting: 

 
Department of General Services 
Office of Chief Counsel 
603 North Office Building 
Harrisburg, PA 17125 
Telephone No: (717) 787-5599 
FAX No. (717) 787-9138 

 
23. AMERICANS WITH DISABILITIES ACT 

 
Pursuant to federal regulations promulgated under the authority of The Americans With Disabilities 
Act, 28 C.F.R. §35.101 et seq., FINANCER understands and agrees that it shall not cause any 
individual with a disability to be excluded from participation in this Agreement or from activities 
provided for under this Agreement on the basis of the disability.  As a condition of accepting this 
Agreement, FINANCER agrees to comply with the “General Prohibitions Against Discrimination”, 28 
C.F.R. §35.130, and all other regulations promulgated under Title II of The Americans With 
Disabilities Act which are applicable to all benefits, services programs, and activities provided by the 
Commonwealth of Pennsylvania through the contracts with outside contractors. 

 
FINANCER shall be responsible for and agrees to indemnify and hold harmless the Commonwealth 
of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and actions brought by 
any party against the Commonwealth of Pennsylvania as a result of FINANCER’s failure to comply 
with the provisions of subparagraph above. 

 
24. INDEMNIFICATION   

 
Subject to Exhibit D, neither the FINANCER nor the Commonwealth assumes any liability for each 
other.  As to liability to each other for injury or death to persons, or damages to property, the 
Commonwealth and the FINANCER do not waive any defenses as a result of entering into this 
Agreement.  This provision shall not be construed to limit the Commonwealth’s rights, claims or 
defenses which arise as a matter of law pursuant to any provisions of this Agreement.  This provision 
shall not be construed to limit the sovereign immunity of the Commonwealth.   

 
25. RIGHT-TO-KNOW 

 
A. The Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101-3104, (“RTKL”) applies to this 

Contract.  For the purpose of these provisions, the term “the Commonwealth” shall refer to 
the contracting Commonwealth agency .and “this Contract” shall refer to the Agreement 
together with its Payment Schedule and “the Contractor” shall refer to FINANCER. 
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B. If the Commonwealth needs the Contractor’s assistance in a matter arising   out of the RTKL 
related to this Contract, it shall notify the Contractor using the legal contact information 
provided in this Contract.  The Contractor, at any time, may designate a different contact for 
such purpose upon reasonable prior written notice to the Commonwealth. 

 
C. Upon written notification from the Commonwealth that it requires the Contractor’s 

assistance in responding to a request under the RTKL for information related to this Contract 
that may be in the Contractor’s possession, constituting, or alleged to constitute, a public 
record in accordance with the RTKL (“Requested Information”), the Contractor shall: 

 
I. Provide the Commonwealth, within ten (10) calendar days after receipt of written 

notification, access to, and copies of, any document or information in the Contractor’s 
possession arising out of this Contract that the Commonwealth reasonably believes is 
Requested Information and may be a public record under the RTKL; and 

 
II. Provide such other assistance as the Commonwealth may reasonably request, in order to 

comply with the RTKL with respect to this Contract. 
 

D. If the Contractor considers the Requested Information to include a request   for a Trade 
Secret or Confidential Proprietary Information, as those terms are defined by the RTKL, or 
other information that the Contractor considers exempt from production under the RTKL, the 
Contractor must notify the Commonwealth and provide, within seven (7) calendar days of 
receiving the written notification, a written statement signed by a representative of the 
Contractor explaining why the requested material is exempt from public disclosure under the 
RTKL. 

 
E. The Commonwealth will rely upon the written statement from the Contractor in denying a 

RTKL request for the Requested Information unless the Commonwealth determines that the 
Requested Information is clearly not protected from disclosure under the RTKL.  Should the 
Commonwealth determine that the Requested Information is clearly not exempt from 
disclosure, the Contractor shall provide the Requested Information within five (5) business 
days of receipt of written notification of the Commonwealth’s determination. 

 
F. If the Contractor fails to provide the Requested Information within the time  period required 

by these provisions, the Contractor shall indemnify and hold the Commonwealth harmless 
for any damages, penalties, costs, detriment or harm that the Commonwealth may incur as a 
result of the Contractor’s failure, including any statutory damages assessed against the 
Commonwealth. 

 
G. The Commonwealth will reimburse the Contractor for any costs associated with complying 

with these provisions only to the extent allowed under the fee schedule established by the 
Office of Open Records or as otherwise provided by the RTKL if the fee schedule is 
inapplicable. 

 
H. The contractor may file a legal challenge to any Commonwealth decision to release a record 

to the public with the Office of Open Records, or in the Pennsylvania Courts; however, the 
Contractor shall indemnify the Commonwealth for any legal expenses incurred by the 
Commonwealth as a result of such a challenge and shall hold the Commonwealth harmless 
for any damages, penalties, costs, detriment or harm that the Commonwealth may incur as a 
result of the Contractor’s failure, including any statutory damages assessed against the 
Commonwealth, regardless of the outcome of such legal challenge.  As between the parties, 
the Contractor agrees to waive all rights or remedies that may be available to it as a result of 



 

the Commonwealth’s disclosure of Requested Information pursuant to RTKL. 
 

I. The Contractor’s duties relating to the RTKL are continuing duties that survive the expiration 
of this Contract and shall continue as long as the Contractor has Requested Information in its 
possession. 

 
26. OFFSET PROVISION 

 
A. Subject to Exhibit D, the contractor agrees that the Commonwealth may offset the amount of 

any state tax or Commonwealth liability of the contractor or its affiliates and subsidiaries that 
is owed to the Commonwealth against any payments due the contractor under this or any 
other contract with the Commonwealth. 

 
27. GOVERNING LAW 

 
A. This Agreement shall be construed in accordance with, and governed by the laws of, the 

Commonwealth of Pennsylvania. 
 

28. ENHANCED MINIMUM WAGE PROVISIONS 
 

A. Enhanced Minimum Wage. Contractor agrees to pay no less than $10.15 per hour to its 
employees for all hours worked directly performing the services called for in this Contract, 
and for an employee’s hours performing ancillary services necessary for the performance of 
the contracted services or lease when such employee spends at least twenty per cent (20%) 
of their time performing ancillary services in a given work week. 

 
B. Adjustment. Beginning January 1, 2017, and annually thereafter, Contractor shall pay its 

employees described in Paragraph 1. above an amount that is no less than the amount 
previously in effect; increased from such amount by the annual percentage increase in the 
Consumer Price Index for Urban Wage Earners and Clerical Workers (United States city 
average, all items, not seasonally adjusted), or its successor publication as determined by the 
United States Bureau of Labor Statistics; and rounded to the nearest multiple of $0.05. The 
applicable adjusted amount shall be published in the Pennsylvania Bulletin by March 1 of 
each year to be effective the following July 1. 

 
C. Exceptions. These Enhanced Minimum Wage Provisions shall not apply to employees: 

 
I. exempt from the minimum wage under the Minimum Wage Act of 1968; 
II. covered by a collective bargaining agreement; 
III. required to be paid a higher wage under another state or federal law governing the 

services, including the Prevailing Wage Act and Davis-Bacon Act; or 
IV. required to be paid a higher wage under any state or local policy or ordinance. 

 
D. Notice. Contractor shall post these Enhanced Minimum Wage Provisions for the entire period 

of the contract conspicuously in easily-accessible and well-lighted places customarily 
frequented by employees at or near where the contracted services are performed. 

 
E. Records. Contractor must maintain and, upon request and within the time periods requested 

by the Commonwealth, furnish all employment and wage records necessary to document 
compliance with these Enhanced Minimum Wage Provisions. 

 
F. Sanctions. Failure to comply with these Enhanced Minimum Wage Provisions may result in 



 

the imposition of sanctions, which may include, but shall not be limited to, termination of the 
contract or lease, nonpayment, debarment or referral to the Office of General Counsel for 
appropriate civil or criminal referral. 

 
G. Subcontractors. Contractor shall include the provisions of these Enhanced Minimum Wage 

Provisions in every subcontract so that these provisions will be binding upon each 
subcontractor. 

 
D. PARAGRAPH HEADINGS 

 
a. All section headings contained herein are for the convenience of reference only and 

are not intended to define or limit the scope of any provision of this Agreement. 
 

E. COUNTERPARTS 
 

a. This Agreement may be executed in one or more counterparts, each of which is an 
original, and all of which together are a single Agreement. 

 
F. DELIVERY OF RELATED DOCUMENTS 

 
a. Commonwealth will execute or provide, as requested by FINANCER, such other 

documents and information as are reasonable necessary with respect to the 
transaction contemplated by this Agreement. 

 
b. Commonwealth agrees that, pursuant to Section 149(a) of the Internal “Revenue 

Code of 1986, as amended (the “Code”), and any temporary and final income tax 
regulations promulgated thereunder, it shall file the applicable Internal Revenue 
Service Form 8039G or 8038GC (Information Return for Tax Exempt Governmental 
Bond Issues). Additionally, Commonwealth, pursuant to Section 149 (a) of the Code, 
appoints the FINANCER, or any assignee, as “Agent” of the Lessee to keep a record of 
the assignees who maintain an interest in this Lease. Commonwealth agrees that it 
shall remit to the Internal Revenue Service any rebates due as provided by the Code. 

 
G. ENTIRE AGREEMENT; WAIVER 

 
a. This Agreement, together with the Request for Bid Proposals for Financing, the 

FINANCER’s Bid Proposal, the GESA Contract, the Payment Schedule, and the 
documents delivered pursuant to the requirements of paragraph 27 of this 
Agreement, constitute the entire Agreement between the parties with respect to the 
financing of the GESA Contract, and this Agreement shall not be modified amended, 
altered, or changed except with the written consent of the FINANCER and the 
Commonwealth (the Funding Agency). Any provision of this Agreement found to be 
prohibited by law shall be ineffective to the extent of such prohibition without 
invalidating the remainder of this Agreement. The waiver by the FINANCER and the 
Commonwealth (the Funding Agency) of any breach by the other party of any term, 
covenant, or condition shall not operate as a waiver of any subsequent breach. 
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The parties have caused this contract to be executed on the dates written above. 
 
 

ATTEST: [FINANCAL PROVIDER]  
 
 

Printed Name   Printed Name  

Title   Title  

Signature Date  Signature Date 
 
 

Federal Identification No.    
Vender No.   

 
 
 

COMMONWEALTH OF PENNSYLVANIA 
Acting through the [FUNDING AGENCY] 

 
 

Signature Date Title: Date 
 
 
 

 
APPROVED AS TO FORM AND LEGALITY: 
 
______________________________    ________________________________ 
Office of Chief Counsel            Date    Office of General Counsel    Date 
[FUNDING AGENCY] 
 
 
______________________________    ________________________________ 
Office of Attorney General      Date    Comptroller Operations    Date 
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Guaranteed Energy Savings Act Contract 
GESA [PROJECT NUMBER AND NAME] Project 

 
This Guaranteed Energy Savings Act Contract (“GESA Contract”) for a GESA Project is executed this 

_____ day of ____________________, 20____, by and between the [FUNDING AGENCY] (“Funding Agency“), an 
executive agency of the Commonwealth of Pennsylvania authorized to enter into GESA Contracts pursuant to 62 
Pa C. S. §§3751-3758, and [GESA CONTRACTOR] (“GESA Contractor” or “Contractor”), a company organized 
under the Laws of the State of [STATE], with its principal offices located at [GESA CONTRACTOR ADDRESS]. 
     

ARTICLE 1 – CONTRACT DOCUMENTS 
  
1.1 The Contract Documents shall consist of this GESA Contract, the Request for Quote (“the RFQ”), the 

Contractor’s Quote submitted in response to the RFQ, the Contract Bonds, the Conditions of the 
Contract (General, Special, Supplementary, and other Conditions), all drawings created by or for the 
Contractor and/or its Retained Professional, the specifications created by or for the Contractor and/or 
its Retained Professional, the Scope of Work by ECM (Exhibit 1), all bulletins and addenda issued prior to 
execution of this Contract, all change orders, the Administrative Procedures for the GESA Contract, the 
Installment Purchase Agreement and Payment Schedule, and the Investment Grade Audit Contract 
Documents, and the Investment Grade Audit.  These documents form the Contract and are as fully part 
of the Contract as if attached to this Contract. 
 

ARTICLE 2 – SCOPE OF WORK 
 

2.1  The Contractor shall perform all the Work required by the Contract Documents as stated in the RFQ for 
the design and implementation/construction of the [PROJECT NUMBER AND NAME] (“Project”). 

 
ARTICLE 3 – TERM  

 
3.1 The term of this Contract shall commence upon the Effective Date of this Contract and shall run for 

[LENGTH OF CONSTRUCTION] calendar days.  The Effective Date of this Contract shall be the date of the 
last required Commonwealth signature. 

 
3.2 The format and scope of the Work shall be as stated in the RFQ and the Investment Grade Audit.   
 
3.3  Time is of the essence and if the Contractor fails to complete the Work within the time specified above, 

the Contractor shall pay the Funding Agency, as Liquidated Damages and not as a penalty for such 
failure, the sum of [LIQUIDATED DAMAGES {AMOUNT PER DGS’ CALCULATION} WRITTEN & 
NUMERICAL] ($0.00) per day for each and every calendar day after the completion date until the Work 
is completed and accepted.  The Funding Agency may extend the completion date of the GESA Contract 
for causes stated in the General Conditions of the GESA Contract (“General Conditions”) that, in fact, 
delay the completion of the Work.  In such case, the Contractor is liable for said Liquidated Damages 
only after the expiration of the extended period. 

 
ARTICLE 4 – CONTRACT SUM 

 
4.1 The Funding Agency will authorize a financing provider, procured separately, to pay the Contractor for 

the performance of the Work subject to additions and deductions by change order, as provided in the 
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General Conditions, the Contract Sum of [CONTRACT SUM – WRITTEN AND NUMERICAL] ($).  Payment 
will be made as stated in the General Conditions.  Deductions from, or additions to, this sum will be 
made as stated in the General Conditions.  The Funding Agency is not liable for any debt due to the GESA 
Contract.  

 
ARTICLE 5 – PROGRESS PAYMENTS AND RETAINAGE 

 
5.1 Based upon Applications for Release of Payment submitted to the Funding Agency by the Contractor, 

the Funding Agency will authorize the financing provider to release progress payments to the 
Contractor, in accordance with the provisions of the Prompt Payment Schedules found in the 
Commonwealth Procurement Code, 62 Pa. C.S. §3931-§3939, and the Administrative Procedures, which  
are both incorporated  by reference and made a part hereof as if those provisions were fully and at 
length recited, except that, where those provisions refer to the government agency, it is deemed to 
refer to the Funding Agency.  The Funding Agency will retain a portion of the amount due to the 
Contractor to insure the proper performance of the Contractor in each Application for Release of 
Payment in accordance with the provisions of Retainage found in the Commonwealth Procurement 
Code, 62 Pa. C.S. §3921, and the General Conditions, which  are both incorporated by reference and 
made a part hereof as if those provisions were fully and at length recited, except that, where those 
provisions refer to the government agency, it is deemed to refer to the Funding Agency. 

 
ARTICLE 6 – FINAL PAYMENT 

 
6.1 Final Payment, constituting the entire unpaid balance of the Contract Sum, will be approved by the 

Funding Agency for release by the financing provider to the Contractor within thirty (30) days after 
Closeout Inspection of the Work if the Contract has been fully performed and a Final Application for 
Release of Payment has been submitted, as provided in the General Conditions. 

 
ARTICLE 7 – SMALL DIVERSE BUSINESS PARTICIPATION 

 
7.1  The Contractor provided its Small Business (“Small Business”) and Small Diverse Business (i.e., minority 

owned small business, woman owned small business, veteran owned small business, service disable 
veteran owned small business, LGBT owned small business, or disability owned small business) (“Small 
Diverse Business”) percentages for Small Business & Small Diverse Business Subcontracts, suppliers, and 
manufacturers for this Project in its Quote.  The GESA Contractor’s Small Business & Small Diverse 
Business percentage is included in Exhibit 1. 

 
ARTICLE 8 – WARRANTEE AND GUARANTEE 

8.1 In addition to the Contract Bond, the GESA Contractor shall unconditionally warrant and guarantees 
equipment, materials and workmanship against patent defects arising from faulty equipment, faulty 
materials, faulty workmanship or negligence for a period of twelve (12) months following the date of 
Final Acceptance of the Work or beneficial occupancy (whichever comes first) unless other warranties 
found within the Contract Documents specify or indicate longer periods. The GESA Contractor shall 
replace such defective equipment, materials or workmanship without cost to DGS or the Funding 
Agency. The GESA Contractor shall warrant that such equipment, material or workmanship furnished 
under this GESA Contractor shall be furnished in conformance with the Contract Documents. All work 
not conforming to these standards may be considered non-conforming. 
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1. If items of equipment or material carry a manufacturer’s warranty for any period in excess of twelve 
(12) months, then the manufacturer’s warranty shall apply for that particular piece of equipment or 
material. The GESA Contractor shall replace such defective equipment or materials, without cost to 
DGS or the Funding Agency, within the manufacturer’s warranty period. Nothing in this paragraph 
relieves the GESA Contractor or surety of its obligations under the performance bond. 

2. The GESA Contractor shall assign and deliver to the Funding Agency all warranties for review. The 
warranty provided in this Paragraph shall be in addition to, and not in limitation of, any other 
warranty or remedy provided by Law or by the Contract Documents. 

3. If there is a substitution of material or equipment, the GESA Contractor warrants that such 
installation, construction, material or equipment will perform to the standard of the item originally 
specified. The GESA Contractor explicitly warrants the merchantability, and the fitness for use and 
quality of all substituted items provided for or by it. 

4. DGS and the Funding Agency may bring an action for latent defects that were hidden or not readily 
apparent to DGS and/or the Funding Agency at the time of beneficial occupancy or final acceptance, 
whichever occurred first, in accordance with applicable law and/or the Contract Bond. 

B This paragraph, “Warranty and Guarantee,” in no way limits the applicability of the Contract Bond. 
 

ARTICLE 9 – MISCELLANEOUS PROVISIONS 
 

9.1  Terms used in this Contract defined in the General Conditions have the meanings designated in those 
General Conditions. 

 
9.2         In addition to any other guarantees or warrantees, the Contractor covenants and agrees after 

acceptance of the Work performed under this Contract, to remedy without cost to the Funding Agency, 
any such defect in the Work, provided said defects in the reasonable judgment of the Funding Agency, 
or its successors having jurisdiction over the premises, are caused by defective or inferior materials, 
equipment, or workmanship.  If the corrective Work is not completed within thirty (30) days after the 
notification by the Funding Agency to the GESA Contractor, the Funding Agency may do the Work and 
submit those costs to the Surety Company for reimbursement. 

 
9.3 The Contract Bonds given by the Contractor conditioned upon the faithful performance of the Contract 

and for the payment of labor, material, equipment, and public utility service claims are attached to this 
Contract and are made a part of it.  No third party shall acquire any rights against the Funding Agency 
under the Contract Documents. The Performance Bond does not cover the Assured Performance 
Guarantee or guaranteed savings under the Contract Documents.  However, failure to meet Assured 
Performance Guarantee or guaranteed savings may be the result of defective or inferior materials, 
equipment, or workmanship due to the Contractor’s failure of faithful performance. Where and when 
such cases of defective and/or nonconforming work occurs, such defective and/or nonconforming work 
is covered by the Performance Bond.    
 

9.4 The Contractor agrees to abide by and be bound by the Laws of Pennsylvania, including those relating to 
and regulating the hours and conditions of employment. 
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9.5 Nothing in this Contract shall be deemed to waive or otherwise affect the sovereign immunity of the 
Commonwealth and its agencies, officers, and employees, or to subject any Commonwealth party to any 
liability not expressly authorized by law. 
 

9.6 Any person, co-partnership, association, or corporation furnishing labor, material, equipment or renting 
equipment, or rendering public utility services in connection with the performance of this GESA 
Contract, has a right of action to recover the cost from the Contractor and the Surety on the Bond given 
to secure the payment of such labor, material, equipment, or equipment rental and services rendered 
by public utility as though such person or corporation had been named as Obligee in  the Bond.  For 
those who do not have a Contract directly with the Contractor, this right of action may not be exercised 
unless the Contractor is notified of the claim within ninety (90) days from the last performance of labor 
or provision of materials.  The Contractor shall include in all of its Subcontracts or supply Contracts a 
provision requiring that its Subcontractors and Suppliers notify, in writing, their Subcontractors and 
Suppliers of this requirement.  It is agreed that no third-party rights arise against the Funding Agency for 
any reason under this Article, and the Contractor agrees to inform all Subcontractors and Suppliers in 
writing. 
 

9.7 This Contract may be executed in one or counterparts, each of which is an original, and all of which 
together are a single Contract.  

 
ARTICLE 10 – CONTRACT COMPLIANCE REGULATIONS 

 
10.1 Refer to the appropriate paragraph of the General Conditions (which are made a part of this Contract by 

incorporation by reference), which prohibits discrimination in hiring or employment opportunities.  Also 
made a part of this Contract by incorporation by reference are all State and Federal Laws prohibiting 
discrimination in hiring or employment opportunities.  The Contract Documents also list applicable 
statutory provisions, which are incorporated by reference into this GESA Contract. 

 
ARTICLE 11 – ASSURED PERFORMANCE GUARANTEE 

 
11.1 The Contractor is required to guarantee energy and cost savings stipulated in this Contract on an annual 

basis.  The savings must be guaranteed to equal or exceed the Project financing payment, plus the 
service fees during that year for the Contract duration.  No credit for savings above the annual 
guarantee will be credited toward the performance guarantees for future years of this Contract.  The 
recovery of Contract costs from energy savings over the term of this Contract shall not exceed 
[PAYBACK PERIOD – WRITTEN & NUMERICAL] () years.  Refer to the Assured Performance Guarantee 
(which is made a part of this Contract by incorporation) for the Contractor’s requirements regarding 
documenting and verifying the annual energy and/or cost savings that are attributed to this Project 
(Exhibit 2). 

 
 
 
 
 
 

[SIGNATURE PAGE IMMEDIATELY FOLLOWS.] 
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The parties have caused this contract to be executed on the dates written above.  
 

 
ATTEST:      [CONTRACTOR] 
 
_____________________________________  _____________________________________ 
Secretary/Treasurer                              Date  [NAME] President   Date 
 
      
       COMMONWEALTH OF PENNSYLVANIA 
 ACTING THROUGH [FUNDING AGENCY] 
ATTEST:  
 
_____________________________________  _____________________________________ 

         Date  Secretary                    Date 
 
 
     
 

I hereby certify that funds in the amount of 
       $__________________________________ 
       Are available under Appropriation Symbol 
       ___________________________________ 
       Comptroller Operations                        Date 
APPROVED AS FORM AND LEGALITY (Comptroller Operations execution may be by 

electronic signature and does not imply verification 
of funds)   

 
_____________________________________             
Office of Chief Counsel                    Date 
Department of General Services        
 
 
_____________________________________             
Office of General Counsel                    Date 
 
 
_____________________________________             
Office of Attorney General                    Date 
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CONTRACT BOND 
 

KNOW ALL PERSONS BY THESE PRESENTS, That we the undersigned 
 
 ___________________________________________________________ 
 
 ___________________________________________________________ 
 
 ___________________________________________________________ 
 

as Principal and 
 

 ___________________________________________________________ 
 
 ___________________________________________________________ 
 
 ___________________________________________________________ 
 
as the Surety Company, a Corporation organized and existing under the Laws of the State of 

_______________________ and authorized to transact business in Pennsylvania, as surety, are held and firmly 

bound unto the [FUNDING AGENCY] (“Funding Agency”), as hereinafter set forth, in the full and just several 

sums of: 

 (A)____________________________________________________Dollars 

  ($__________________) for faithful performance of the GESA Contract as 

  designated in Paragraph “A” below; and 

 (B)____________________________________________________Dollars 

  ($__________________) for payment for labor, material equipment rental and   

 public utility services as designated in Paragraph “B” below; and 

Sealed with our respective seals and dates this __________ day of ______________. 

 WHEREAS, the above Principal has entered into a GESA Contract with the [FUNDING AGENCY] dated the 

_______ day of ______________, 20__ for ___________________________upon certain terms and conditions 

in said GESA Contract more particularly mentioned; and 
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 WHEREAS, it is one of the conditions of the Award pursuant to which said GESA Contract is about to be 

entered into, that these presents be executed; 

 NOW, THEREFORE, the joint and several conditions of this obligation are such: 

A. That, if the above Principal as GESA Contractor shall well and faithfully do and perform the 

things agreed by it to be done and performed according to the terms of said Contract Documents, including the 

plans and specifications therein referred to and made part thereof, and such alterations as may be made in said 

plans and specifications as therein provided and which are hereby made part of this Bond the same as though 

they were fully set forth herein, and shall indemnify and save harmless the Department of General Services  and 

all of their officers, agent and employees from any expense incurred through the failure of said GESA Contractor 

to complete the Work as specified and for any damages growing out of the manner of performance of said GESA 

Contract by said GESA Contractor or its Subcontractors, or their agents or servants, including, but not limited to, 

patent trademark and copyright infringements, then this part of this obligation shall be void; otherwise, it shall 

be and remain in full force and effect. 

B. That, if the above Principal shall and will promptly pay or cause to be paid all sums of money 

which may be due by the Principal or any of its Subcontractors to any person, co-partnership, association or 

corporation for all material furnished and labor supplied or performed in the prosecution of the work, whether 

or not the said material or labor entered into and become component parts of the Work or improvements 

contemplated, and for rental of equipment used, and services rendered by public utilities in, or in connection 

with, the prosecution of such Work, then this part of this obligation shall be void; otherwise, it shall be and 

remain in full force and effect. 

C. It is further agreed that any alterations which may be made in the terms of the GESA Contract or 

in the Work to be done or materials to be furnished or labor to be supplied or performed, or equipment to be 

rented, or public utility services to be rendered, or the giving by the  Funding Agency of any extension of time for 

the performance of the GESA Contract, or the reduction of the retained percentage as permitted by the GESA 
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Contract, or any other forbearance on the part of either the Funding Agency  or the Principal to the other, shall 

not in any way release the Principal and the surety or sureties or either or any of them, their heirs, executors, 

administrators, successors or assigns, from their liability hereunder; notice to the surety or sureties of any such 

alterations, extension or forbearance being hereby waived. 

D. The Principal and Surety hereby jointly and severally agree with the Funding Agency herein that 

every person, co-partnership, association or corporation which, whether as subcontractor as a person otherwise 

entitled to the benefits of this Bond, has furnished material or supplied or performed labor or rented equipment 

used in the prosecution of the Work as above provided and any public utility, which has rendered services, in, or 

in connection with, the prosecution of such Work, and, which has not been paid in full therefore, may sue in 

assumpsit on this Bond in his, their, or its name and prosecute the same to final judgment for such sum or sums 

as may be justly due him, them, or its, and have execution thereon; provided, however, that the Funding Agency 

shall not be liable for the payment of any cost or expenses of such suit to a third party under any theory of law 

or equity. 

E. Recovery by any persons, co-partnership, association or corporation hereunder is subject to the 

provisions of the Pennsylvania Procurement Code, 62 Pa. C.S §§101-4509, as amended, which Act is 

incorporated herein and made a part hereof, as fully and completely as though its provisions were fully and at 

length herein recited, except that, where said Act refers to the Commonwealth of Pennsylvania or a Department 

thereof, it is deemed to refer to the Funding Agency. 
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IN WITNESS WHEREOF, the said Principal and Surety have duly executed this Bond under seal the day and year 
above written. 
 
Witness: 

________________________   _________________________________ 
   (Date)   Principal  (Date) 
      [CONTRACTOR] 
 
 
(Corporate Seal)    _________________________________ 
      Surety 
 
 
       By:______________________________ 
        Attorney-in-Fact  (Date) 
 

 
APPROVED AS TO FORM AND LEGALITY 

 
 
________________________   ___________________________________ 
Office of Chief Counsel     Office of Attorney General 
Department of General Services   
 
 
________________________    
Office of General Counsel    
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EXHIBIT 1 
Scope of Work by ECM 

Including 
Small Diverse Business Participation   

Project Scope 

[LIST PROJECT SCOPE / DESCRIPTION OF ECMS] EXAMPLE: Listed in the table below are the Base Project Energy 
Conservation Measures (ECMs) (Lighting, Building Envelope and Water Conservation), as well as, the additional 
“Wish List” ECMs which [FUNDING AGENCY] wanted to include in the project: 

  [INSERT TABLES OR CHART SHOWING EACH ECM & DESCRIPTION OF ECM]  
 

[Remainder of this page left intentionally blank] 

 



 

 

  
[INSERT SB/SDB FORM HERE] 
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EXHIBIT 2 

 
ASSURED PERFORMANCE GUARANTEE 

For  
GESA CONTRACT 

 
PART 1 

 
1-1.   DEFINITIONS 
For purposes of this Agreement, the following terms have the meanings set forth below:  
  
Annual Project Benefits are the portion of the projected Total Project Benefits to be achieved in any one 
year of the Guarantee Term.  
  
Annual Project Benefits Realized are the Project Benefits actually realized for any one year of the 
Guarantee Term.  
  
Annual Project Benefits Shortfall is the amount by which the Annual Project Benefits exceed the Annual 
Project Benefits Realized in any one year of the Guarantee Term.  
  
Annual Project Benefits Surplus is the amount by which the Annual Project Benefits Realized exceed the 
Annual Project Benefits in any one year of the Guarantee Term.   
  
Baseline is the mutually agreed upon data and/or usage amounts that reflect conditions prior to the 
installation of the Energy Conservation Measures.   
  
Guarantee Term will commence on the first day of the month following the Final Payment date and will 
continue through the duration of the M&V Services.  
  
Installation Period is the period beginning on the effective date of the GESA Contract and ending on the 
commencement of the Guarantee Term.  
  
Measured Project Benefits are the utility savings and cost avoidance calculated in accordance with the 
methodologies set forth in Part 2 of this Agreement.  
  
Project Benefits are the Measured Project Benefits to be achieved for a particular period during the 
term of this Agreement.  
 
O&M Benefits are the operations and maintenance cost avoidance savings as stipulated in Part 2 of this 
Agreement. 
 
Rebate Project Benefits are the energy rebate or incentive non-recurring savings as stipulated in Part 2 
of this Agreement.  
  
Total Project Benefits are the projected Project Benefits to be achieved during the entire term of this 
Agreement.  
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1-2. SCOPE  
 

A. The Funding Agency is contracting for a full range of energy services and energy-related capital 
improvements at no initial capital cost for the Project.  The ECMs may include but are not limited 
to: the design, acquisition, installation, modification, maintenance and training of funding agency 
personnel in the operation of existing and new equipment.  The ECMs will reduce energy 
consumption and related costs associated with the heating, ventilation and air conditioning 
system, lighting systems, control systems, building envelope, the hot water systems, water 
consumption, sewage costs and other energy using devices.  Additionally, savings which will not 
reduce consumption but are aimed at cost savings, such as fuel switching, demand side 
management, on-site generation, utility bill auditing, utility rate changes, and distribution 
upgrades etc. have been considered.  ECMs may also include the training of facility staff with 
respect to routine maintenance and operation of all improvements.  ECMs must result in a 
guaranteed minimum energy savings with payments linked to actual documented energy and cost 
reductions. 
 

B. Any stipulated energy and/or operational cost savings that are attributed to this project have 
been rigorously reviewed and the GESA Contractor is required by this contract to thoroughly 
document and verify the savings, which have been approved by DGS and the Funding Agency.  The 
Annual Project Benefits Realized by the ECMs in any year must be guaranteed to equal or exceed 
the Annual Project Benefits during that year for the duration of the contract.  The GESA Contractor 
is required to guarantee energy and cost savings on an annual basis.  No credit for the 
achievement of savings above and beyond the annual guarantee will be credited to satisfy 
performance guarantees in future years of the contract.  Annual reconciliation of the achieved 
savings will be required. 

 
1-3.  MEASUREMENT & VERIFICATION 
 

A. Measurement & Verification (M&V) services shall commence on the first day of the month 
following the month in which the Funding Agency releases the Final Payment to the GESA 
Contractor and shall continue throughout the Assured Performance Guarantee Term, subject to 
earlier termination of the Assured Performance Guarantee as provided herein.  The GESA 
Contractor shall ensure that an approved representative from the Funding Agency is physically 
present for all pre-retrofit and post-retrofit measurements for each ECM as applicable to the 
Energy Savings Guarantee unless the Funding Agency waives their right to be present.  The final 
completion date shall be the date when all Work is completed, including all punch list items, as 
evidenced by the release of the Final Payment by the Funding Agency.   In the event the Funding 
Agency (i) cancels or terminates receipt of M&V Services, (ii) fails to fulfill any of Funding Agency 
responsibilities necessary to enable GESA Contractor to complete the Work and provide the M&V 
Services, or (iii) otherwise cancels, terminates or materially breaches this Agreement, GESA 
Contractor shall issue a written notice to the Funding Agency stating the nature of the alleged 
breach, the date upon which it arose, and the remedy sought.    GESA Contractor shall provide the 
Funding Agency with a thirty (30) day period to cure such breach.  In the event of a dispute, all 
parties shall act in good faith to mitigate damages with a reservation of rights as to damages. 
 

B. If the  GESA Contractor is delayed in the commencement, performance, or completion of the M&V 
Services by causes beyond its control and without its fault, including but not limited to inability to 
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access property; concealed or unknown conditions encountered at the project, differing from the 
conditions represented by Funding Agency in the quote documents or otherwise disclosed by 
Funding  Agency to the  GESA Contractor; a Force Majeure condition; failure by Funding Agency 
to perform its obligations under this  GESA Contract; or failure by Funding Agency to reasonably 
cooperate with  GESA Contractor in the timely completion of the M&V Work where such failure 
is material, substantial and inconsistent with the terms of this  GESA Contract,  GESA Contractor 
shall provide written notice to Funding Agency of the existence, extent of, and reason for such 
delays and impacts.  Under such circumstances, an equitable adjustment in the time for 
performance and the Assured Performance Guarantee shall be made, subject to the mutual 
written agreement of the parties. 

C. Funding Agency shall provide GESA Contractor, its subcontractors, and its agents reasonable and 
safe access to all facilities and properties in Funding Agency’s control that are subject to the 
M&V Services.  Work to be performed by GESA Contractor in accordance with this GESA Contract 
shall be performed during normally scheduled staff shifts and as agreed to by both parties. 
Funding Agency further agrees to assist GESA Contractor, its subcontractors, and its agents to 
gain access to facilities and properties that are not controlled by Funding Agency but are 
necessary for GESA Contractor to provide the M&V Services.  An equitable adjustment in the 
time for performance and Assured Performance Guarantee shall be made as a result of any 
failure to grant such access, subject to the mutual written agreement of the parties. 
 

D. In order for GESA Contractor to perform its obligations under this Agreement with respect to the 
Work, the Assured Performance Guarantee, and the M&V Services, Funding Agency shall be 
responsible for:  
 
 1.  Providing GESA Contractor, its subcontractors, and its agents reasonable and safe access to 

all facilities and properties that are subject to the Work and/or M&V Services;  
 
2.  Properly maintaining, and performing appropriate preventative maintenance on, all 

equipment and building systems affecting the Assured Performance Guarantee in 
accordance with manufacturers’ standards and specifications;  

 
3.  Providing the utility bills, reports, and similar information reasonably necessary for 

administering GESA Contractor’s obligations under the Assured Performance Guarantee 
within thirty (30) days of Funding Agency receipt and/or generation or GESA Contractor’s 
request therefore;  

 
4. Providing all records relating to energy and/or water usage and related maintenance of the 

premises and relevant equipment requested by GESA Contractor; and  
 

5. Promptly notifying GESA Contractor of any change in use or condition or any other matter 
that may impact the Assured Performance Guarantee.     

 
[Remainder of this page left intentionally blank] 
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PART 2 
PROJECT BENEFITS 

 
2-1. PROJECT BENEFITS SUMMARY   
 

A. Subject to the terms and conditions of this GESA Contract, GESA Contractor and Funding Agency 
agree that, upon Final Completion, Funding Agency will be deemed to achieve a total of $ in annual 
increments as shown in the Maintenance Material Savings column of the Total Project Benefits table 
below. GESA Contractor guarantees that Funding Agency will achieve a total of $ in Total Annual 
Energy Savings during the term of this Assured Performance Guarantee, for Total Project Benefits of 
$ as set forth in the Total Project Benefits table below. 

 
Table A. Total Project Benefits 

 
[INSERT TABLE SHOWING BREAKDOWN OF ANNUAL SAVINGS HERE] 

 

The energy cost savings provided in Table A above are based on the annual escalation stated in Table A-
1 below and will be applied to the unit utility rates listed in Table B beginning the first month following 
the baseline period, escalating annually throughout the Guarantee Period.   

Table A-1 – Annual Escalation Rates 

Energy Cost Esc./yr 1.0% 

Labor Cost Esc./yr 3.0% 

Maintenance Cost Esc 1.0% 

 
The actual escalation of calculated savings that will be applied in the M&V Report will be the 
highest of:  

(1) Table A-1 above  
(2) CPI (Consumer Price Index) for the geographical region, or  
(3) Actual fuel rate  

 
B. Within thirty (30) days of the commencement of the Guarantee Term, GESA Contractor 
will calculate the Measured Project Benefits achieved during the Installation Period and provide 
the Funding Agency of written confirmation of the calculations.   
 
C. Within thirty (30) days of each anniversary of the commencement of the Guarantee Term, 
GESA Contractor will calculate the Measured Project Benefits achieved for the applicable year 
applicable to such period and provide both DGS and the Funding Agency with an annual report 
containing:  
1. an executive overview of the project’s performance and Project Benefits achieved to date; 

and 
2. a summary analysis of the Measured Project Benefits accounting; and  
3. a detailed analysis of the Measured Project Benefits calculations. 
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D. Funding Agency acknowledges and agrees that if, for any reason, it (i) cancels or 
terminates receipt of M&V Services, (ii) fails to pay for M&V Services, (iii) fails to fulfill any of its 
responsibilities necessary to enable GESA Contractor to complete the Work and provide the M&V 
Services, or (iv) otherwise cancels, terminates or materially breaches this GESA Contract, the 
Assured Performance Guarantee shall automatically terminate and GESA Contractor shall have 
no liability hereunder.  
 

 2-2. PROJECT SAVINGS SHORTFALLS OR SURPLUSES     
  
A. Guaranteed Savings Shortfalls:  If an Annual Project Benefit Shortfall occurs for any year of the 
Assured Performance Guarantee Term, GESA Contractor shall, at the sole discretion of the Funding 
Agency, perform one or more of the following: 

1. pay to Funding Agency the amount of such shortfall, or  
2. subject to Funding Agency’s written approval, provide to Funding Agency additional products or 

services, in the value of such shortfall, at no additional cost to Funding Agency.    
B. Guaranteed Savings Surpluses:  If an Annual Project Benefit Surplus occurs for any year of the 
Guarantee Term, GESA Contractor may not apply the amount of such surplus to set off any subsequent 
Annual Project Benefit Shortfall during the Guarantee Term. 
  
C.  Additional Energy Conservations.  Where an Annual Project Benefits Shortfall has occurred, GESA 
Contractor may, subject to Funding Agency approval, implement additional Energy Conservation 
Measures, at no cost to Funding Agency, which may generate additional Project Benefits in future years 
of the Guarantee Term.   Such improvements do not relieve the GESA Contractor from liability set forth in 
Paragraph 2-2(A).  
 
D. Event of Default by GESA Contractor:  If an Annual Project Benefits Shortfall has occurred and the 
GESA Contractor does not comply with Paragraph 2-2(A), the Funding Agency may deem this to be an 
Event of Default.  If default occurs, the Funding Agency may place the GESA Contractor in the Contractor 
Responsibility Program and also pursue debarment or suspension in accordance with the Commonwealth 
Procurement Code. 
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PART 3 

MEASUREMENT AND VERIFICATION METHODOLOGY 

 
3-1.  MEASUREMENT & VERIFICATION PROTOCOL 

 
A. GESA Contractor shall apply either Option A or Option B verification methodologies, as more fully 

detailed in the guidelines and standards of the International Measurement and Verification Protocol 
(IPMVP) and/or the Federal Energy Management Program (FEMP), or modified variations as outlined 
below, in connection with the provision of M&V Services hereunder. The applicable option shall be 
as set forth in the Project-Specific Request for Quote submitted to and accepted by DGS and the 
Funding Agency. Option A shall not be accepted without DGS and the Funding Agency’s prior written 
approval.  
 

B. Option A: Partially Measured Retrofit Isolation 
 
Measured Project Benefits are determined by partial field measurement of the energy use of the 
system(s) to which an ECM was applied separate from the energy use of the rest of the facility. 
Measurements will be short-term with only one-time measurements before and after the 
Installation Period. 
 
Partial measurement means that some but not all parameters will be measured.  Careful review of 
the design and installation of ECMs is intended to demonstrate that the stipulated values fairly 
represent the probable actual values. Agreed-upon values will be shown in the measurement and 
verification plan, along with analysis of the significance of the error they may introduce.  
Engineering calculations using short-term pre and post-retrofit measurements and stipulations are 
used to calculate Measured Project Benefits for the duration of the Guarantee Term. 

 
C. Option B: Retrofit Isolation 
 

Savings are determined by field measurement of the energy use of the systems to which the ECM 
was applied, separate from the energy use of the rest of the facility. Short-term or continuous 
measurements are taken throughout the post-retrofit period. 

 
3-2.  CHANGES IN USE OR CONDITION  
 

A. Funding Agency agrees to notify GESA Contractor within thirty (30) days of (i) any actual or 
intended change, whether before or during the Guarantee Term, in the use of any facility, 
equipment, or Energy Conservation Measure to which this schedule applies; (ii) any proposed or 
actual expansions or additions to the premises or any building or facility at the premises; (iii) a 
change to utility services to all or any portion of the premises; or (iv) any other change or condition 
arising before or during the Guarantee Term that reasonably could be expected to change the 
amount of Project Savings realized under this Agreement.    

  
1. Such a change, expansion, addition, or condition would include, but is not limited to:  (a) 

changes in the primary use of any facility, Energy Conservation Measure, or portion of the 
premises; (b) changes to the hours of operation of any facility or portion of the premises; (c) 
changes or modifications to the Energy Conservation Measures or any related equipment; (d) 
changes to the M&V Services provided under this  GESA Contract; (e) insufficient or improper 
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maintenance or unsound usage of the Energy Conservation Measures or any related 
equipment at any facility or portion of the premises (other than by  GESA Contractor); or (f) 
additions or deletions of Energy Conservation Measures or any related equipment at any 
facility or portion of the premises.    

  
B. If GESA Contractor independently learns of any such change or condition, GESA Contractor shall 

calculate and send to Funding Agency a Notice of adjustment to the Annual Project Benefits to 
reflect the impact of such change or condition, and the adjustment shall become effective as of 
the date the change or condition first arose.  If the Funding Agency fails to promptly provide GESA 
Contractor with notice of any such change or condition, GESA Contractor may make reasonable 
estimates as to the impact of such change or condition and as to the date on which such change 
or condition first arose in calculating the impact of such change or condition, and such estimates 
shall be conclusive.  
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PART 4 
 

BASELINE CALCULATIONS AND UTILITY RATES 
  

4-1.  UTILITY COSTS FOR BASELINE 
 

A. The unit utility costs for the Baseline period are set forth below as “Base Utility Cost” and shall be 
used for all calculations. The Base Utility Cost shall be escalated annually by escalation rate of one 
percent (1%). The Base Utility Cost for electric represents the 12- month average utility costs from 
[BASELINE PERIOD] EXAMPLE: July 1, 2014 through June 30, 2015. 
 

B. The [BASELINE PERIOD] energy rates used to calculate savings are [COST/KWH] $ / kWh for 
electricity, [COST/MMBTU] $/mmBtu for natural gas, [COST/KBTU] $ / KBtu for heating fuel and 
[COST/KGAL] $/kGal for water.  
 

Baseline utility rates used for the energy savings calculations were determined according to the 
following methods: 

 
Electric Rates:  
Heating Fuel Rates: 
Natural Gas Rates:  
Water Rates:   
 
 

[Remainder of this page left intentionally blank] 
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PART 5 
 

PRIMARY OPERATIONS SCHEDULE PRE & POST RETROFIT 
  

5-1.  PRE/POST RETROFIT 

[INCLUDE CHARTS/TABLES ETC. THAT EXPLAIN PRE/POST RETROFIT LIGHTING BURN HOURS, 
TEMPERATURES, SETPOINTS, ETC. OF ECMS] 

 
 
 

 [Remainder of this page left intentionally blank] 
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PART 6 

6.1 MEASUREMENT & VERIFICATION SERVICES 

COMMONWEALTH REPRESENTATIVE 

A.  GESA Contractor shall ensure that an approved representative from Funding Agency is 
physically present for all pre-retrofit and post retrofit measurements, for each ECM as 
applicable to the Energy Savings Guarantee. Funding Agency and GESA Contractor shall 
mutually witness and record said measurements and sign GESA Contractor’s 
measurement logbook, if deemed mutually acceptable. GESA Contractor shall include 
all logged measurements in the annual report to be provided. 

 
6-2. M&V SERVICES 

 
A. GESA Contractor will, for a period of 3 Guarantee Years (the “Reporting Period”) unless 

earlier terminated by Funding Agency, provide the “M&V Services” set forth below in 
connection with the Assured Performance Guarantee. Funding Agency shall pay GESA 
Contractor an annual fee during the Reporting Period for such M&V Services as identified 
in the table below. Notwithstanding anything to the contrary, Funding Agency may 
choose to continue the M&V services in Guarantee Year Four (4) and beyond by notifying 
GESA Contractor within thirty (30) days of the end of the third Guarantee Year.  If 
Funding Agency, after GESA Contractor’s completion of the third year of M&V Services, 
does not continue with the M&V Services, it irrevocably acknowledges GESA 
Contractor’s full satisfaction of, and release from, this Assured Performance Guaranty. 

 
1. During the Installation Period, the GESA Contractor’s Performance Assurance Engineer 

will track Measured Project Benefits. The GESA Contractor will report the Measured 
Project Benefits achieved during the Installation Period to the Funding Agency within 
90 days of the commencement of the Guarantee Term. 

 
2. Within 90 days of each anniversary of the commencement of the Guarantee Term, for 

a period of 3 years, GESA Contractor will provide the Funding Agency with an annual 
report containing: 

 
A. an executive overview of the project’s performance and Project Benefits 

achieved to date; 
B. a summary analysis of the Measured Project Benefits accounting; and 
C. depending on the M&V Option, a detailed analysis of the Measured 

Project Benefits calculations. 
 

3. During the Guarantee Term, for a period of 3 years, the GESA Contractor’s 
Performance Assurance Engineer will monitor the on-going performance of the ECMs, 
as specified in this GESA Contract, to determine whether anticipated Measured 
Project Benefits are being achieved.  In this regard, the Performance Assurance 
Engineer will periodically assist the Funding Agency, on-site or remotely, with respect 
to the following activities: 
 

A. Conduct one annual on-site visit to verify proper operation of the equipment 
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installed under the project. 
B. review information furnished by the Funding Agency from the facility 

management system to confirm that control strategies are in place and 
functioning; 

C. advise Funding Agency’s designated personnel of any performance 
deficiencies based on such information; 

D. coordinate with Funding Agency’s designated personnel to address any 
performance deficiencies that affect the realization of Measured Project 
Benefits; and 

E. inform Funding Agency of opportunities to further enhance project 
performance and of opportunities for the implementation of additional ECMs. 

 
4. For specified ECMs utilizing “Option A” and “Modified Option A” M&V protocols, the 

GESA Contractor will: 
 

A. conduct pre and post installation measurements required under this GESA 
Contract; 

B. confirm the building management system employs the control strategies and 
set points specified in this GESA Contract; and 

C. analyze actual as-built information and adjust the Baseline and/or Measured 
Project Benefits to conform to actual installation conditions (e.g., final lighting 
and water benefits calculations will be determined from the as-built 
information to reflect the actual mix of retrofits encountered during 
installation). 

 

6-3.  COST OF M&V SERVICES 

Based on direction from the Commonwealth, the fees for the first three (3) years of annual M&V service 
has been included in the Project; refer to the project cash flow in the Investment Grade Audit. The 
amount to be paid annually by Funding Agency for the M&V services provided is listed in the table 
below. If the Funding Agency chooses to continue the M&V services in Guarantee Year Four (4) and 
beyond, it must notify GESA Contractor within thirty (30) days of the end of the third Guarantee Year. If 
the Customer wishes to continue the M&V Services past the third Guarantee Year, the pricing for each 
additional Guarantee Year for M&V services will be the Year 3 M&V Cost annually escalated at 3% in 
each additional Guarantee Year. The billing for the 1st three Guarantee Years will begin with Final 
Acceptance of this project. 

 
 

Year M&V Cost 
1 $ 
2 $ 
3 $ 
Total $ 

 

[Remainder of this page left intentionally blank] 
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PART 7 
 

FUNDING AGENCY RESPONSIBILITIES 
 

7-1. In order for GESA Contractor to perform its obligations under this GESA Contract with respect to 
the Work, the Assured Performance Guarantee, and the M&V Services, Funding Agency shall be 
responsible for: 

 
1. Providing GESA Contractor, its subcontractors, and its agents reasonable and safe access 

to all facilities and properties that are subject to the Work and/or M&V Services; 
 
2. Properly maintaining, and performing appropriate preventative maintenance on, all 

equipment and building systems affecting the Assured Performance Guarantee in 
accordance with manufacturers’ standards and specifications; 

 
3. Providing the utility bills, reports, and similar information reasonably necessary for 

administering GESA Contractor’s obligations under the Assured Performance Guarantee 
within thirty (30) days of Funding Agency receipt and/or generation or GESA 
Contractor’s request therefore; 

 
4. Providing all records relating to energy and/or water usage and related maintenance of 

the premises and relevant equipment requested by GESA Contractor; 
 
5. Providing and maintaining a dedicated telephone line and/or TCP/IP remote connection 

to facilitate remote monitoring of relevant equipment; 
 
6. Promptly notifying GESA Contractor of any change in use or condition or any other 

matter that may impact the Assured Performance Guarantee. 
 
 

[remainder of this page left intentionally blank] 
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ENERGY EFFICIENT MEASURES 
The table(s) below summarizes ECM savings and cost and simple payback 
 
 
[INSERT SUMMARY TABLE(S)] 

 
  



 

Exhibit B 
to Installment Purchase Agreement and Payment Schedule 



 

FORM OF ACCEPTANCE CERTIFICATE 
 
 

FINANCER ADDRESS 
Attn: Contract Administration 

 
Re: Installment Purchase Agreement and Payment Schedule (the “Agreement”) dated 

as of  between  (“FINANCER”) and 
the Commonwealth of Pennsylvania, Acting through the [Funding Agency] (the 
“Funding Agency”) 

Ladies and Gentlemen: 
 

In accordance with the Agreement, the undersigned Funding Agency hereby certifies and 
represents to, and agrees with Lessor as follows: 

1. The implementation/construction of the ECMs (as defined in the Agreement) has been 
completed by the GESA Contractor (as defined in the Agreement) and such ECMs have been delivered, 
installed, are operating in a manner consistent with the GESA Contractor’s intended use and has been 
inspected and finally accepted for all purposes by the Funding Agency and title thereto has transferred 
to the Funding Agency and any security interest of the GESA Contractor therein has been released. 

2. The Funding Agency has conducted such inspection and/or testing of the ECMs as it 
deems necessary and appropriate in order to determine the capability and functionality of the ECMs in 
order to accept such ECMs and hereby acknowledges that it accepts the ECMs for all purposes. 

3. The Funding Agency is self-insured in accordance with Section 13 of the Agreement. 

4. The Funding Agency hereby reaffirms that the representations, warranties and covenants 
contained in the Agreement are true and correct as of the date hereof. 

5. No event or condition that constitutes, or with notice or lapse of time, or both, would 
constitute, an Event of Default (as defined in the Agreement) exists at the date hereof under the 
Agreement. 

Date:     
 

Commonwealth of Pennsylvania, Acting through 
the [Funding Agency] (the “Funding Agency”) 

 
 
 
 
 
 
(Seal) 

By:  

Name:  

Title:       



 

Exhibit C 
to Installment Purchase Agreement and Payment Schedule 
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	Currently there is no condensate surge tank to handle the varying flows of condensate back to the boiler plant. As a result, the existing DA tank is constantly overflowing. Indications from facility boiler plant operators are that condensate surges ca...
	Currently the boiler plant operates at 90 psi. The 90 psi steam was used in the Kitchen and Laundry. The Laundry is no longer in operation. The current Kitchen steam equipment no longer requires 90 psi.
	 Install a new Cleaver Brooks Water Tube Boiler Model FLX-200-1250-150ST (208/3/60)-STD/CFG
	 Boiler to have a dual fuel natural gas and #2 fuel oil burner for a future back-up fuel source
	 Boiler capacity will be 12,500 MBH input and 10,000 MBH output
	 New steam boiler will be located in new metal building attached to the end of existing 50,000 lb. steam boiler metal building
	 New main supply steam line, condensate return line, and natural gas line will connect off the existing piping at 50,000 lb. boiler room
	 New electrical will be connected from main electrical panel in boiler room
	 Includes all required piping (weld and screwed), valves, steam specialties, line voltage electrical, emergency stops, safety devices, insulation, and factory start up and training
	 Oil storage tank is not included at this time
	 Install new Cleaver Brooks Model SRG-1800-BASE 1800 gallon surge tank connected to existing DA feedwater tank
	 Installation will include two condensate transfer pumps, tank stand, and all necessary components
	 Adjust operating steam pressure to 40 psi
	ECM  – Boiler Plant Controls
	The Boiler Plant controls need to be upgraded. Newer systems that use web-based applications are now the standard. With the concept of adding a new “summer” boiler the control system needs to be considered being replaced.
	The Boiler Plant controls are based on an older Siemens system. The system serves basic functions but needs to be upgraded. It also needs to be remotely monitored due to manpower constraints.
	A. Major system components shall include:
	1. Rockwell/Allen Bradley Compact Logix Programmable Control Processor.
	2. Local Modbus network for communications with Parallel Positioning Actuators, Burner Management Control and optional Variable Speed Drive, and
	3. Various Controller Input/Output Modules.
	4. Burner Management Controller and Wiring Sub-Base.
	5. Flame Scanner: Infrared, Ultra-Violet, or UV Self-Check.
	6. Flame Amplifier, to correspond with the selected Flame Scanner.
	7. Various Temperature and Pressure Sensors.
	8. Alarm Bell
	B. Major functions that the Boiler Control System shall provide:
	1. Automatic sequencing of the boilers through standby, pre-purge, pilot flame establishing period, main flame establishing period, run and post purge.
	2. Flame proving and lockout on flame failure during pilot flame proving, main flame proving, or run.
	3. Low fire damper/valve position for flame ignition trials.
	4. Parallel Positioning Combustion Control for Air and maximum 2 Fuels
	5. Optional O2 Trim (Air Trim)
	6. Utilize solid state controls and sensors to provide various control functions, such as:
	a. Parallel Positioning Full Modulation
	b. Modulating Control algorithm shall be Proportional-Integral-Derivative (PID) type.
	c. Thermal Shock Protection with water temperature monitoring and set point.
	d. Various High and Low limit alarms and shutdowns.
	7. Touch Screen graphical operator interface and monitoring.
	a. Minimum 10 Inch Panel View Plus Color HMI.
	b. Manual control of the boiler-firing rate utilizing control screens on the HMI to increment and decrement the firing rate.
	c. Interface to commission boilers combustion and other system set points
	d. On screen real-time display of all connected process parameters.
	e. On screen commissioning of boiler set points and configurable alarms
	f. On screen display of system alarms and faults.
	g. On screen water level indication (Steam if CB Level Master is used) and alarm(s)
	8. Basic Remote Monitoring Only Web Server
	9. Building/Plant Automation System interface (May require the CB-PT or Field Server based on the protocol used)
	10. High Stack Flue Gas Temperature Monitoring, Cut-Off and Alarm
	11. Tamper resistant control logic and password protection.
	12. Dual Set Point (Night/Day Set Back) Capabilities.
	13. Combustion Air Temperature.
	14. Boiler Shell Water Temperature (Steam Boilers).
	15. Boiler Drum Water Level Indication (Steam Boilers)
	16. Assured Low Fire Cut-Off (ALFCO). (Used to remote stop/start the burner)
	17. 2 Boiler Lead/Lag (Optional – Common Header Transmitter required)
	18. Hot Stand By
	19. Alarm Silencer via touch screen HMI
	C. The Boiler Control System shall provide the following safety provisions for:
	1. Integrated Burner Management
	a. Examine all load terminals to assure it is capable of recognizing the true status of the external controls, limits and interlocks. If any input fails this test, the burner management system should lockout on safety shutdown.
	b. Closed-loop logic test verifies integrity of safety critical loads (ignition, pilot, and main fuel valves) and must be able to lockout on safety. Shutdown if any safety critical load is identified as proper or improper.
	c. Pre-ignition interlocks (fuel valve proof of closure, etc.) and flames signal checked during Standby and Pre-Purge.
	d. Dynamic checking of the flame signal amplifier. The control flame signal amplifier must be able to recognize a no flame signal during this dynamic amplifier check.
	e. Safe start check and expand check to include monitoring flame signal during standby.
	f. High and Low fire switches checked for proper sequencing.
	g. Tamper-proof Purge Timing and safety logic.
	2. Integrated Boiler Operating Controls and Security features
	a. Operating and Modulating Control.
	b. Password protection of Programmable Controller logic.
	c. Password protection of Parallel Positioning Set Up and Commissioning screens
	d. Password protection of Critical Set Point Screens
	3. The Boiler Control System shall provide annunciation and diagnostics:
	a. Active Alarm Annunciation
	b. Provide historical alarm information for on screen display
	c. Indication of failures at start up or during normal operation.
	d. Capability of alarm history of date, time, cycle of occurrence and date and time of acknowledgement up to the most recent 100 faults.
	e. Detects and isolates an alarm, and reports internal circuit faults.
	f. Primary and Secondary Low Water Shutdown and Alarms.
	4. The Boiler Control System shall be able to operate in these environmental conditions.
	a. Supply Voltage: 120vac (+10%/-15%) 50 or 60 Hz.
	b. Maximum total connected load:2000 VA.
	c. Operating temperature limits: 32 to 130 F
	d. 85% RH continuous, non-condensing, humidity.
	e. 0.5G continuous vibration.
	5. All Boiler Control System wiring shall be in accordance with the National Electrical Codes and local electrical codes.
	6. System shall meet current NFP85 requirements
	7. Boiler Control System component functions shall be as follows:
	a. Burner Management Controller: Provides boiler sequencing logic to meet FM/IRI/UL approval body requirements.
	b. Touch Screen Graphical Interface (10 Inch Color Minimum): Provides user interface to the control system, boiler overview screen with connected boiler parameter readouts, alarm screens, optional water level indication, and system firing rate screen.
	c. Local Modbus Communication Network for communication with Parallel Positioning Actuators, Burner Management System, and optional Variable Speed Drive
	d. Various Programmable Controller Input/Output modules:  Provides interface for discrete powered and/or isolated relay signals, as well as for analog signals, to and from external devices.
	e. Steam Pressure Transmitter for Steam Boilers:  Provides an analog signal to the Programmable Controller for indication of boiler steam pressure.  Utilized for on/off and modulating control of the burner.
	ECM – Advance Remote Metering
	ECM – Day Lighting Harvesting – Dimming or Shutting Lights Off in Areas Where Day Lighting or Ambient Lighting is Available
	ECM – Install Backup Heating Fuel
	ECM - Set Plant Boilers to Produce Steam at 30 to 40 PSI
	ECM  - Install Boiler Economizer and Blowdown Heat Recovery System
	ECM – Decentralization of Heating and Hot Water Systems
	ECM – Domestic Hot Water Replacement
	ECM – Pump Motor Replacement
	ECM – Micro-Turbine Installation
	ECM – Demand Controlled Ventilation
	ECM – De‐stratification Fan Installation
	ECM – Solar Heating Systems:
	ECM – Electronic Water Softener
	ECM – Energy Coach
	ECM – Energy Star Award Program
	ECM – Geothermal
	ECM – Replacement of Kitchen and Laundering Systems
	ECM – Replace Windows
	ECM – Identify and eliminate infiltration and ingress (I&I)
	It was noted that the facility is paying for more sewage than the amount of water being supplied to the facility.  The amount is approximately six percent more.  Usually the amount of sewer is less than the amount of water to the facility due to evapo...
	Ozone
	Laundry Loops
	ESG recommends the use of Laundry Loops in place of the existing mesh bags.  The use of mesh bags creates a heavy ball of clothing.  Longer washing and drying times are required in an attempt to properly clean and dry the clothing located in the inter...
	ECM - Install Compressed Natural Gas Refueling Stations and Replace Fleets Vehicles:
	ECM – Security Systems
	ECM –Biometrics Technology
	ECM – Cell Phones
	ECM – Recidivism
	ECM - Prisoner Rape Elimination Act (PREA)
	ECM - Wind Turbines
	ECM - Grants and Incentives
	ECM - Variable Refrigerant Flow (VRF) System Installation in Common Areas
	ECM - Window Film
	ECM - Insulation
	ECM - Computer Power Management
	ECM - Facility‐Wide Waste Stream Reduction
	ECM - Inmate Television System
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	3. Energy Conservation Measures
	Scope of Work General Conditions
	This document details the scope of work for the measures listed in the table below.
	Energy Systems Group (Contractor) shall provide necessary engineering (mechanical, electrical, and structural), labor/subcontractors, supervision, equipment, material, start-up and commissioning, testing and balancing, and coordination between all tra...
	All work shall be performed using new materials, in a professional, workmanlike manner to provide a complete and operable installation.  All materials provided shall be manufactured by a reputable organization regularly engaged in manufacturing the sa...
	All labor provided shall be by professionals, regularly performing work in their given trade.  The Contractor shall immediately remove from the site any of its employees, or its subcontractors’ employees that are deemed incompetent, careless, insubord...
	The Contractor shall be responsible for applicable safety, code, and health standard compliance and shall provide and maintain a clean, safe working environment at all times.  ESG will ensure that no hazardous conditions exist during or following any ...
	The Contractor shall provide engineering plans and specifications as needed for the proposed work for the approval of the Owner prior to proceeding with the work.
	The Contractor shall be responsible for coordinating with all equipment manufacturers concerning storage, rigging, piping, and electrical layouts, connection points, and requirements.
	The Contractor shall provide on-site disposal as required to perform the work outlined in this scope of work.
	The Contractor shall provide all penetrations as required to install equipment and piping associated with the work outlined in this scope of work.  All penetrations shall be performed in a professional, neat, and workmanlike manner.  The Contractor sh...
	All work shall be performed in accordance with all applicable local, state, and federal codes, policies, and procedures.
	The contractor is not responsible for correcting any pre-contract code issues. The contractor will notify the Owner of any code violations discovered in the course of performing the work.
	The Contractor shall provide “Contractor Tool Inventory” and completed “Clearance Form Required” in advanced prior to going on site to perform work.
	Parking will be limited to the public access parking areas.  There will be NO parking in or around the work areas; this includes work and delivery vehicles.  All required deliveries must be coordinated in advance and shall be limited to that time to m...
	The Contractor shall develop a detailed schedule and shall meet with the Owner to provide the necessary detailed information to properly depict activities, including progress and duration, prior to starting any work.  This information will clearly ide...
	The Contractor shall provide its own facilities, including scaffolding, ladders, and hoist, do its own cleanup, and repair or replace damaged, defective and defaced work caused by its own negligence.  The Contractor shall continuously clean up and rem...
	The Contractor shall create, keep and maintain on-site, complete installation engineering documents.  The Contractor shall markup as the engineering documents to portray as-installed conditions, depicting routings, circuits, changes in the work, and i...
	Six (6) copies of Operation and Maintenance (O&M) manuals and electronic copies for all major material and equipment supplied by the Contractor and shall be provided upon project completion, and prior to final payment.
	The Contractor shall provide all required permits, and schedule and attend all required inspections.
	The Contractor shall provide equipment receiving, storage (off-site is required), transportation from/to site, rigging into place, setting, housekeeping pads (new or modified as required).

	5. Preventative Maintenance and Training
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