
Deputy Secretary for Public Works 
Arsenal Building, 1800 Herr Street, Harrisburg, PA  17125 

 

 
Via email 
February 12, 2020 
 
 
Michael Whelan     
President – Building Group    
The Walsh Group     
d/b/a Walsh/Heery JV     
mwhelan@walshgroup.com    
  
RE: FINAL DETERMINATION   

Project No. DGS 577-36 DBC.1 Third Revised Rebid  
State Correctional Institution – SCI Phoenix 
Skippack Township, Montgomery County, Pennsylvania 
  

Dear Mr. Whelan: 

As more fully explained below, this letter constitutes the Final Determination by the 
Department of General Services (“DGS”) of Walsh/Heery Joint Venture’s (“Walsh/Heery”) Claim 
dated February 8, 2019, pursuant to the requirements of the Commonwealth Procurement Code, 
62 Pa. C.S. §1712.1(d).  This Final Determination fully and finally adjudicates all claims between 
DGS and Walsh/Heery concerning the DBC Contract and Project, as described herein. 

As a general summary of the Claim and surrounding circumstances, I have determined that:  

• DGS entered into a Design Build Contract (“DBC Contract”) for Contract #DGS 577-36 
DBC.1 3rd Revised Rebid with Walsh/Heery for design and construction services related 
to the new State Correctional Institution Phoenix (“SCIP”), Montgomery County, 
Pennsylvania, (“the Project”). 

• The DBC Contract for the Project was executed on February 6, 2012 with a scheduled 
duration of 1,217 calendar days, a start date of February 24, 2012, establishing an original 
scheduled completion date of June 25, 2015. The DBC Contract established liquidated 
damages of $35,000/day.   

• On or about February 19, 2014, DGS granted a 130-day Extension of Time which created 
an amended completion date of November 2, 2015. 

• On or about June 8, 2015, DGS granted a second Extension of Time for 18 days, which 
created an amended completion date of November 20, 2015. 

• The Project was substantially complete on July 12, 2018. 
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• DGS withheld contract retainage and contract funds for a potential assessment of liquidated 
damages. 

• Walsh/Heery has claimed the Commonwealth has caused delays and inefficiencies during 
the Project and filed a Claim through the Field Dispute Resolution process set forth in the 
DBC Contract. 

• The Commonwealth has claimed Walsh/Heery has caused delays and inefficiencies during 
the Project and withheld payment in accordance with the DBC Contract terms and 
conditions from the DBC Contract Balance. 

By letter dated June 3, 2019, signed by both DGS and Walsh/Heery, and in accordance 
with Section 1712.1(d) of the Commonwealth Procurement Code, the Parties indefinitely extended 
the Department’s June 8, 2019 deadline for issuing the Final Determination of Walsh/Heery’s 
February 8, 2019 Claim to allow for further discussions.  Similarly, the Parties have extended the 
deadline for acceptance of the Department’s offer of settlement made by letter dated August 22, 
2019.  Pursuant to such mutual discussions between DGS and Walsh/Heery, the Parties, for 
themselves and for their successors and assigns, without admitting any liability with respect to 
claims or defenses asserted relating to the DBC Contract and the Project, including, without 
limitation, all claims or defenses asserted, or which could have been or were asserted in a Field 
Dispute Review Meeting or which could be asserted in the Pennsylvania Board of Claims or a 
court of competent jurisdiction, and solely in order to resolve Project disputes and to avoid the 
burden, expense and uncertainty of litigation, have agreed to resolve any and all disputes arising 
from and concerning the DBC Contract and the Project.  The Parties further agree that this Final 
Determination reflects their mutual discussions, agreement and understanding, and fully and 
finally adjudicates all claims between DGS and Walsh/Heery concerning the DBC Contract and 
Project, on the following mutually agreed upon terms: 

1. The Parties agree that the Project was substantially complete on July 12, 2018, the date the 
Project began to be occupied with inmates from SCI Graterford. 
 

2. The Parties agree that all special and manufacturer warranties set forth in the DBC Contract 
were provided as required under the DBC Contract and, should issues under these warranties 
arise, DGS agrees to seek remedy from the manufacturer providing such warranty.  The Parties 
agree Walsh/Heery has no warranty obligations remaining under the DBC Contract. 

 
3. All punchlist and BIM items are complete. 

 
4. The fire alarm, ductwork cleaning, precast cells tinting, asphalt seams, high mast light fixtures 

and kitchen equipment are accepted and complete. 
 

5. The Project As-Builts and O&M manuals are accepted. 
 

  



6. DGS will approve in Invoice #60 the following negotiated costs arising out of disputed change 
orders: 

 
a. PCI Reconciliation $50,000.00 
b. Sewage Pumping $80,000.00 
c. Live Smoke Test $30,000.00 
d. Sallyport Work $  3,000.00 
e. Fire Alarm  $35,000.00 
f. Storm Inlet Locks $35,000.00 

Total for these costs: $233,000.00 

7. A single Post-Final Invoice (#61) will be signed by Walsh/Heery and processed by DGS 
encompassing DGS’ 40% pro rata share of the fire alarm/duct work cleaning currently 
underway at SCIP, which will be submitted by Walsh/Heery and paid by DGS in Invoice #61, 
which will encompass only the ductwork.  
 

8. The Parties agree as follows regarding payments on the DBC Contract (excluding the ductwork 
described in Paragraph 7): 

 
a. Contract Award Amount   $315,797,000.00 
b. Change Orders 1 thru 140   $  33,366,552.63 
c. Settlement #1 (3/4/2014)   $    3,300,000.00 
d. Amended Contract Amount   $352,463,552.63 
e. Prior Total Payments to W/H   $332,941,353.26 
f. Contract Balance incl./Retainage  $  19,522,199.37 
g. Walsh/Heery Payment on Inv. 60 

(includes Paragraph 6 Change Orders) $  15,233,000.00 
h. DGS Permanently Retains   $    4,289,199.37 
 

9. Excluding the fire alarm/duct work cleaning costs described in Paragraph 7, upon receiving 
Invoice #60 signed by Walsh/Heery, DGS agrees to sign and process payment on Invoice 60 
and Walsh/Heery agrees to accept the sum totaling $15,233,000.00 (the “Final Contract 
Payment” which includes the change orders itemized in Paragraph 6) from the DBC Contract 
Balance in full and final settlement for any and all claims that Walsh/Heery had, now has, or 
will have arising from the DBC Contract and Project. 
 

10. DGS will sign Invoice #60 within 15 calendar days of receipt from Walsh/Heery and use its 
best efforts to cause the Final Contract Payment to be made by the issuing Commonwealth 
agency to Walsh/Heery within 30 days thereafter. 

11. Walsh/Heery agrees that DGS shall, upon both Parties signing Invoice #60, issue an 
Extension of Time for 842 calendar days, entitling DGS to retain approximately 122 days 
of liquidated damages totaling $4,289,199.37 from the remaining DBC Contract Balance 
as Liquidated Damages for failure to complete the Project by the amended Contract 
Completion Date. 
 



12. Walsh/Heery, The Walsh Group and CBRE Heery, Inc. (f/k/a Heery International, Inc.) 
voluntarily agree not to submit bids or proposals as prime contractors or participate in any 
bidding or proposing as subcontractors for any DGS construction contracts with a bid or 
proposal due date arising before January 30, 2023. 

 
13. DGS agrees that Walsh/Heery completed the SCIP Project and all issues have been amicably 

resolved between the Parties.  Upon receipt of any request from any third party, including but 
not limited to current or prospective project owners, seeking input on Walsh/Heery’s 
performance, DGS will respond in a manner consistent with this paragraph.  The Parties further 
agree not to disparage the other regarding the Project or otherwise. 
 

14. Walsh/Heery, for itself and for all of its affiliates, principals, subcontractors, consultants, 
suppliers, laborers, materialmen, sureties and all other persons and/or entities, if any, 
claiming under or through Walsh/Heery with respect to the DBC Contract and/or Project, 
does hereby release, remise, exonerate, and forever discharge DGS from any and all 
manner of claims, demands, suits and causes of action which it now has or may have 
against DGS for those matters based upon or relating to the DBC Contract and/or Project, 
including without limitation all claims or causes of action asserted or which could have been 
asserted in a Field Dispute Review Meeting or in the Pennsylvania Board of Claims or a 
court of competent jurisdiction. 

15. Any and all costs associated with the Extension of Time issued under Paragraph 11 
incurred by Walsh/Heery, for itself and for all of its affiliates, principals, subcontractors, 
consultants, suppliers, laborers, materialmen, sureties and all other persons and/or entities, 
if any, are rejected as included in the Final Contract Payment. 

16. Any and all costs associated with any disruptions, delays, inefficiencies, extended general 
conditions, or additional supervision incurred by Walsh/Heery, for itself and for all of its 
affiliates, principals, subcontractors, consultants, suppliers, laborers, materialmen, sureties 
and all other persons and/or entities, if any, arising from the DBC Contract or the Project 
are rejected as included in the Final Contract Payment. 

17. DGS, for  itself and for all other agencies of the Commonwealth and  any persons and/or 
entities, if any, claiming under or through DGS with respect to the DBC Contract and/or 
Project, does hereby release, remise, exonerate, and forever discharge Walsh/Heery, its 
affiliates, principals, subcontractors, consultants, suppliers, laborers, materialmen, sureties 
and insurers, from any and all manner of claims, demands, suits and causes of action which 
it now has or may have against Walsh/Heery for those matters based upon or relating to the 
DBC Contract and/or Project, including without limitation all claims or causes of action 
asserted or which could have been asserted in a Field Dispute Review Meeting or in the 
Pennsylvania Board of Claims or a court of competent jurisdiction. 

18. Walsh/Heery shall defend, indemnify and hold DGS harmless from and against all claims 
which have or could have arisen based upon or related to the DBC Contract and/or Project, 
and/or any work performed or labor, materials, equipment or services furnished on or in 
relation to the Project, made or asserted against DGS by subcontractors (of any tier), 
consultants, suppliers, laborers, or materialmen of Walsh/Heery on, for, or with respect to 



the Project and/or by the successors and assigns of Walsh/Heery, such subcontractors, 
suppliers, laborers, materialmen and/or consultants, as well as all such claims made or 
asserted by any person or entity claiming through or under Walsh/Heery with respect to 
the DBC Contract and/or Project, and/or by the successors and assigns of any such person 
or entity. 

19. It is specifically and expressly the intent of the Walsh/Heery and DGS that, except as expressly 
provided herein to the contrary, this Final Determination fully, finally and exhaustively deals 
with the matters addressed on the Project. All rights or claims, if any, to receive compensation, 
damages, or an extension of time from DGS because of any of the matters comprising the 
matters addressed in this Final Determination that Walsh/Heery may, or might ever, have 
possessed, prior to, at the time of, or after the issuance of this Final Determination, are merged 
into Walsh/Heery's rights hereunder and hereby extinguished. Likewise, all duties, liabilities, 
or obligations, if any, to pay compensation or damages to Walsh/Heery or to grant Walsh/Heery 
an extension of time because of any of the matters comprising the matters addressed in this 
Final Determination to which DGS may, or might ever, have been subject, prior to, at the time 
of, or after the issuance of this Final Determination, are merged into DGS's obligations 
hereunder and hereby extinguished. 

20. The following rules shall apply to interpretation of this Final Determination: 

a. This Final Determination reflects the Parties’ mutual discussions, agreement and 
understanding, and therefore shall be interpreted as though drafted by both Parties and 
shall not be construed against any Party on the basis that any of the Parties hereto are 
responsible for the drafting of any section alleged to be ambiguous or uncertain in the 
event of any ambiguities or uncertainties; and 
 

b. This Final Determination shall be interpreted and construed in accordance with the laws 
of the Commonwealth of Pennsylvania, without reference to its conflict of laws principles; 
and 

c. This Final Determination reflects the entire agreement of the Parties with respect to the 
subject matter hereof, and all prior or contemporaneous agreements with respect 
thereto are merged into this Final Determination; and 

d. This Final Determination shall be binding upon and shall inure to the benefit of the 
Parties and their respective successors and assigns. 

 
 
 
Sincerely,  
 
 
Elizabeth O’Reilly 
Deputy Secretary for Public Works  
 
cc: Hon. Curt Topper 
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